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BEFORE THE NEW MEXICO STATE ENGINEER 
 
IN THE  MATTER OF THE APPLICATION BY ) 
DAVID C. &  ELAINE CHAVEZ FOR PERMIT )     Hearing No. 04-051 
TO DRILL WELL  TO  SUPPLEMENT  SUR- ) 
FACE WATERS WITHIN THE RIO GRANDE )     OSE File No.   06171 &  
BASIN OF NEW MEXICO    )  RG-81196 
 

REPORT & RECOMMENDATION  
OF THE HEARING EXAMINER 

 
This matter came on for hearing before Victor Kovach, the State Engineer's 

designated Hearing Examiner, on June 7, 2005, in Albuquerque, New Mexico.  The parties 

appeared as follows: Tanya L. Scott, Esq., and Charles T. DuMars, Esq., represented the 

Applicants David C. and Elaine Chavez, and Hilary Lamberton, Esq., represented the 

Water Rights Division of the Office of the State Engineer.  Having considered the evidence 

and pleadings submitted in this matter, the Hearing Examiner recommends the following 

findings and order. 

FINDINGS OF FACT 
 
1.   The State Engineer has jurisdiction of the parties and subject matter. 

2.   On April 4 and June 17, 2003, David C. and Elaine Chavez filed Application No. 

06171 and RG-81196 with the State Engineer for Permit to drill a supplemental 

groundwater well in the Rio Grande Underground Water Basin to supplement 

surface waters of the Rio Grande stream system of New Mexico.  The Application 

and Legal Notice reflect that Applicant proposes to Drill a well, File No. RG-81196, 

on land owned by the Applicants at a location described as Latitude North 34 

degrees, 47.805 minutes and Longitude West 106 degrees, 42.904 minutes in order 

to supplement declared surface water right File No. 06171, with a point of diversion 

at the Isleta Diversion Dam of the Middle Rio Grande Conservancy District 

(MRGCD) located in the NE ¼ NE ¼ SW ¼ of Section 24, Township 8 North, Range 

2 East, NMPM, for the irrigation of 9.7157 acres of land with a claimed diversion 

amount of 29.147 acre-feet per year (afy) and a consumptive-use amount of 20.403 

afy.  The 9.7157 acres of land is described as Tract “A” of the Plat showing split of 
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Lands of George Sichler, MRGCD Map 76, and is located in Los Lunas, New 

Mexico, approximately ¾ of a mile south of a point where Main Avenue crosses the 

Rio Grande and immediately east of the Rio Grande.   

3. An Affidavit of Publication was filed on November 24, 2003.  No protests objecting to 

the granting of the Application were filed.   

4. On March 16, 2004, the Application was denied for the stated reason that “approval 

of this application would allow consumption of water over the current amount 

available from surface waters which causes impairment of existing water rights.”   

5. The Applicants filed notice of aggrieval on April 14, 2004 and the decision of the 

OSE was set aside by order dated May 17, 2004. 

6. The matter was referred for hearing and a Pre-Hearing Scheduling Order was 

entered on August 20, 2004 wherein the following issues were identified: 

 A. Whether there is unappropriated water available to satisfy the application. 

B. Nature and extent of the claimed water right. 

C. Whether granting the application would result in impairment to existing water 

  rights. 

D. Whether granting the application would be detrimental to the public welfare 

  of the state. 

E. Whether granting the application would be contrary to the conservation of  

  water within the state. 

7. Upon agreement of the parties and by order entered on April 4, 2005, the 

proceedings were bifurcated with an administrative hearing concerning issue B, the 

nature and extent of the claimed surface water right, to be held and a decision 

rendered, prior to hearing on the other identified issues. 

8. The hearing concerning the nature and extent of the claimed surface water right was 

convened on June 7, 2005 and evidence was presented concerning whether the 

declared surface water right described in OSE File No. SD-06171 is a valid pre-1907 

water right. 

9. The parties stipulated that the western two-thirds of the subject property does not 

meet the criteria for the establishment of a valid pre-1907 surface water right and 



 
 3

that the only issue to be determined at the June 7, 2005 hearing was whether a valid 

pre-1907 surface water right existed for the eastern one-third of the subject property, 

comprising approximately 3.00 acres of land. 

10. Applicants withdrew the western two-thirds of the subject property by reduction and 

amendment of the Application, made on the record at hearing, and they seek a 

determination that only the approximately 3.00 eastern-most acres of the subject 

property have a valid and appurtenant, pre-1907 surface water right.   

11. WRD Exhibit 7 is a policy memorandum issued by Paul Saavedra on October 21, 

2001 setting forth the criteria to be used by the WRD in evaluating the validity of a 

claimed pre-1907 surface water right and a template for application of the criteria.  

WRD Exhibit 7 reflects that the criteria require a review of the following items for 

evidence of irrigation: (1) the 1917-1918 Rio Grande Drainage Survey; (2) the 1926-

27 MRGCD Appraisal Sheets; (3) the 1926-1927 MRGCD Plane Table Survey; (4) 

1936 Rio Grande Joint Investigation; (5) aerial photographs from 1935, 1947, 1955, 

1963 and subsequent available aerial photographs.  Where evidence of irrigation is 

not shown upon review of one or more of the items, an applicant can produce other 

additional information that is acceptable to show evidence of irrigation during that 

same time period.  

12. The parties stipulated on the record at hearing that with respect to the Eastern one-

third of the subject property, the WRD template for application of the criteria 

referenced in Finding 11 are met except for the level one review for evidence of 

irrigation on the 1917-1918 Rio Grande Drainage Survey or, absent such evidence, 

submission of other acceptable evidence showing irrigation during the same time 

period. 

13. WRD Exhibit 7 reflects that in reviewing the 1917-1918 Rio Grande Drainage 

Survey, lands are considered irrigated if they are classified as Cultivated Class 1, 

Cultivated Class 2 or Orchard.  Lands classified as Alkali, Salt Grass, Sand and 

Sagebrush, Timbers, Lakes and Swamp are considered non-irrigated.  

14. Elizabeth Cervantes, WRD’s expert in water rights administration, testified that she 

evaluated the application using the criteria.  For the first criteria, Ms. Cervantes used 
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the georectified 1917-1918 Rio Grande Drainage Survey overlaid with the MRGCD 

parcel map and found that the eastern one-third of Applicants’ parcel of land was 

classified as alkali. 

15. WRD Exhibit 9, the 1926-27 Plane Table Survey shows the eastern one-third of the 

subject land to be part of the lands of the Frank Aragon y Baca Heirs.  An entry on 

the survey map indicates that beans were grown on the property, however it is 

unclear whether that entry refers to the entire 16.98 acres or a portion of the same. 

16. WRD Exhibit 10 includes a copy of the 1926-1927 MRGCD Appraisal Sheet for the 

subject land.  The Appraisal Sheet describes the land as ‘fallow’ with a footnote 

“beans grown here”.  The Appraisal Sheet contains spaces for entry of data 

concerning the name of the irrigation ditch used, the acres of land under the ditch 

and the years in use.  The entry in the space provided for name of the irrigation ditch 

states “no water used”.  A horizontal line appears on the space for entries for land 

under the ditch and years in use, indicating that the requested entry is not 

applicable. 

17. Applicants presented affidavits from two neighbors, Boleslo Romero and Julian 

Silva, in support of their contention that the eastern one-third of the subject land was 

irrigated prior to 1907.  However, the affidavits are not specific to the subject tract of 

land and contain statements as to the affiants memories of irrigation in the general 

area during their childhood.  The record reflects that Mr. Romero was born in 1918 

and Mr. Silva was born in 1927. 

18. Applicants also presented deeds and tax records from 1904, 1907 and 1908, but 

none of the deeds or tax records could be identified as relating or connected to the 

Applicants’ tract of land and no conclusion as to irrigation of the eastern one-third of 

Applicants’ property can be drawn from this information. 

19. Both the 1917-1918 Rio Grande Drainage Survey and the 1926-27 MRGCD 

Appraisal Sheets reflect that the subject lands were not irrigated.  The majority of 

the other evidence provided by Applicant in support of its claim is not specific to the 

tract of land in question or to the time period from 1907 to 1917.   
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20. The Applicants have failed to sustain their burden to establish that the declared right 

described under OSE File No. SD-06171 is a valid pre-1907 surface water right. 

21. The subject application should be denied.   

 

ORDER 

 THEREFORE, Application No. 06171 and RG-81196 filed by David C. and Elaine 

Chavez is denied.  

 
Respectfully submitted this ___ day of     2005. 
 
 
                                            
Victor Kovach 
Hearing Examiner 
 
 
 
I ACCEPT AND ADOPT THE REPORT AND RECOMMENDATION OF THE HEARING 

EXAMINER THIS    DAY OF      2005. 

 
 
 
       
JOHN R. D’ANTONIO, JR., PE 
NEW MEXICO STATE ENGINEER       
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