
BEFORE THE NEW MEXICO STATE ENGINEER 
 
IN THE MATTER OF THE APPLICATION BY  ) 
DAVID  AND  GALILA  HARRINGTON   FOR  )      Hearing No. 06-014 
PERMIT TO CHANGE PLACE AND OR PUR- ) 
POSE   OF   USE   OF  SURFACE  WATERS )      OSE File No. SD-0569  
WITHIN  THE  RIO  GRANDE BASIN IN THE ) 
STATE OF NEW MEXICO    )  

 
REPORT AND RECOMMENDATION 

OF THE HEARING EXAMINER 
 
 This matter came on for hearing before Victor Kovach, the State Engineer’s 

designated Hearing Examiner, on January 11, 2007, in Santa Fe, New Mexico.  The 

parties appeared as follows: James C. Brockmann, Esq., represented Applicants David 

and Galila Harrington; Protestants Patricia D. Montoya and Eloy Montoya appeared pro 

se; and Barbara Brill, Esq., represented the Water Rights Division (WRD) of the Office 

of the State Engineer (OSE).  Having considered the evidence presented, the Hearing 

Examiner recommends the following findings and order. 

FINDINGS OF FACT 
1. The State Engineer has jurisdiction of the parties and subject matter. 

2. On August 4, 2005, David and Galila Harrington filed Application No. SD-0569 

with the State Engineer for Permit to Change Place and/or Purpose of Use of 

Surface Waters of New Mexico.  Applicants seek to change the place and/or 

purpose of use of surface water appurtenant to 0.33 acres of land described as 

part of Tract 2.17, Santa Fe Hydrographic Survey Map Sheet 2 and irrigated with 

water from the La Bajada Community Ditch, which diverts from the Santa Fe 

River at a point where X = 508,000 feet and Y = 1,654,250 feet NMCS.   

3. Applicants propose to change the place of use for diversion of 0.93 acre-feet per 

year (afy), appurtenant to 0.31 of the 0.33 acres of move-from lands, to a 

different 0.31 acre parcel located within 100 feet of a point where X = 502,900 

and Y = 1,657,570 feet NMCS.   

4. Applicants further propose to change the place and purpose of use for a 

diversion of 0.06 afy, appurtenant to 0.02 acres of the 0.33 acre tract, from 

irrigation to storage in four 5,000-gallon covered storage tanks for fire protection 
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and irrigation purposes on lands identified in the Santa Fe Hydrographic Survey 

as Map Sheet 2, Tracts 2.6, 2.7 and 2.8. 

5. An Affidavit of Publication reflects that legal notice of the application was 

published in The Santa Fe New Mexican on October 10, 17 and 24, 2005.   

6. Patricia D. Montoya, Eloy Montoya and the La Majada Land Grant Board of 

Trustees filed timely protests objecting to the granting of the application.  The 

protest of the La Majada Land Grant Board of Trustees was dismissed by order 

entered on May 25, 2006.   

7. A Scheduling Conference was held on June 26, 2006, and a Scheduling Order 

was entered on June 28, 2006, wherein the following issues were identified:  

A. Whether there is water available to satisfy the application. 

B. Nature and extent of the claimed water right. 

C. Whether granting the application would result in impairment to existing 

water rights. 

D. Whether granting the application would be detrimental to the public 

welfare of the state. 

8. Applicants are the current owners of a valid existing surface water right 

determined appurtenant to 1.3 acres of land identified as Tract 2.17 on the 1976 

Hydrographic Survey for the Santa Fe Stream System Adjudication per Sub-File 

Order 2.17 in Anaya, et al., v. Public Service Company, Santa Fe County District 

Court No. 43,347, dated December 14, 1979.     

9. The adjudicated Farm Delivery Requirement (FDR) applicable at the move-from 

land is 3.0 afy per irrigated acre and the Crop Irrigation Requirement (CIR) is 1.5 

afy per irrigated acre. 

10. The move-to places of use are located along the La Bajada Community Ditch, 

slightly up-ditch from Tract 2.17, and water would be conveyed to the move-to 

lands via the La Bajada Community Ditch.   

11. Applicants are members of the La Bajada Community Ditch in good standing.  

Mr. Harrington is currently the Mayordomo of the Ditch and Mrs. Harrington is the 

Secretary.  
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12. Applicants Rebuttal Exhibit 11 is a letter from the Applicants to the Board of 

Directors for the La Bajada Ditch Association, Inc., informing the Board that they 

intended to move 1 afy of surface water right from tract 2.17 to “the parcel of land 

located between tract 2.6 on the hydrologic survey and the upper road . . . for 

retention in the existing four water tanks for the purposes of providing water for 

fire protection and for the drip irrigation of trees and other vegetation located on 

that parcel” and requesting approval of the Board.  

13. By letter dated August 26, 2005, Henry L. Barreras, President of the Board of 

Directors of the La Bajada Ditch Association, Inc., informed the State Engineer’s 

Office that the Board of Directors of the La Bajada Ditch Association, Inc. “have 

no objection to the moving of one acre foot of surface water right currently 

assigned to tract 2.17 on the hydrologic survey and owned by David and Galila 

Harrington, from that one acre parcel, to the parcel of land also owned by David 

and Galila Harrington, located between tract 2.6 on the hydrologic survey, from 

the upper road to the ditch.”   

14. The move-to parcel of land described in the letter of approval dated August 26, 

2005, is consistent with the move-to parcel of land described in Finding 3 above. 

15. Tracts 2.6, 2.7 and 2.8 are not included within the move-to parcel of land 

described in Applicants’ Rebuttal Exhibit 11 or the move-to parcel of land 

described in the August 26, 2005 approval letter from Henry L. Barreras to the 

OSE.  

16. The Applicants have submitted documentary evidence demonstrating that the 

requirements of NMSA 72-5-24.1 have been met with respect to that part of the 

Application seeking to change the place of use for a diversion of 1.00 afy from 

tract 2.17 to a parcel of land located within 100 feet of a point where X = 502,900 

and Y = 1,657,570 feet NMCS.   

17. Applicants have not submitted documentary evidence demonstrating that the 

requirements of NMSA 72-5-24.1 have been met with respect to that part of the 

Application seeking to change the place of use for a diversion of .06 afy to Tracts 

2.6, 2.7 and 2.8.  
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18. In accordance with NMSA 72-5-24.1, the State Engineer can consider a change 

in place of use for a diversion of 0.93 afy from irrigation of Tract 2.17 to irrigation 

of the 0.31 acre parcel described as within 100 feet of a point where X = 502,900 

and Y = 1,657,570 feet NMCS.  The State Engineer may also consider a change 

in purpose and place of use for a diversion of 0.06 afy from irrigation of Tract 

2.17 to storage for emergency purposes (fire suppression) and for irrigation of an 

additional 0.02 acres contiguous to the 0.31 acres move-to acres described 

above.  

19. The amount of water proposed to be diverted and consumed under the present 

Application will be no more than the amount of adjudicated water right 

appurtenant to the move-from tract of land.  

20. Protestants own irrigated land on the La Bajada Community Ditch.  Protestants 

lands are upstream from the move-from and move-to lands and the Protestants 

will not be impaired by granting the subject application for change in place of use 

to the parcel described as within 100 feet of a point where X = 502,900 and Y = 

1,657,570 feet NMCS. 

21. Granting that part of the subject Application referenced in Finding 18 will not 

impair existing ground or surface water rights. 

22. Irrigation of the move-from 0.33 acres of land at Tract 2.17 was accomplished via 

flood irrigation.   

23. Applicants intend to irrigate the move-to lands by utilizing drip and sprinkler 

irrigation technology.     

24. Granting that part of the subject Application referenced in Finding 18 will not be 

contrary to the conservation of water or detrimental to the public welfare provided 

that the move-from 0.33 acres parcel of land is specifically identified and dried 

up, and further provided that the irrigation of the remaining land with appurtenant 

water rights within Tract 2.17 is done by method that prevents irrigation water 

from entering onto said move-from land.    

25. The present Application should be partially approved, subject to conditions, for a 

change in place of use for a diversion of 0.99 afy (0.93 + 0.06) from irrigation of 

Tract 2.17 to irrigation of a 0.33 acre parcel described as within 100 feet of a 
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point where X = 502,900 and Y = 1,657,570 feet NMCS, 0.06 afy of which may 

also be used for storage for emergency purposes (fire suppression).   That part 

of the Application seeking to change the place of use for a diversion of 0.06 afy 

to Tracts 2.6, 2.7 and 2.8 should be denied.  

 
ORDER 

 THEREFORE, Application No. SD-0569 filed by David and Galila Harrington on 

August 4, 2005 is partially approved subject to conditions as follows. 

 

Permittee:   David and Galila Harrington 
 
Permit No.:   SD-0569 (Sub-file 2.17) 
 
Point of Diversion: The La Bajada Community Ditch which diverts from the 

Santa Fe River at a point where X=508,000 and 
Y=1,654,250. 

 
Amount of Water: Diversion of water not to exceed 0.99 afy.  
 Consumptive use not to exceed 0.495 afy. 
 
Source of Water: Surface water of the Santa Fe River, a tributary of the Rio 

Grande, delivered via the La Bajada Community Ditch.  
 
Priority: 1827 
 
Purpose of Use: Irrigation and storage for fire protection 
 
Place of Use: 0.33 acre parcel of land located within 100 feet of a point 

where X = 502,900 and Y = 1,657,570 feet NMCS.   
 

CONDITIONS OF APPROVAL 
1. Permit No. SD-0569 (Sub-file 2.17) shall not be exercised to the detriment of 

valid existing water right or in a manner that is contrary to the conservation of 

water within the state or detrimental to the public welfare of the State of New 

Mexico. 

2. The total diversion of water under Permit No. SD-0569 (Sub-file 2.17) shall not 

exceed 0.99 afy.  The total diversion of water for storage under this permit shall 

not exceed 0.06 afy. 
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3. The water rights appurtenant to the 0.33 acres of land at the move-from location 

are hereby severed therefrom and said land shall not be irrigated with water from 

any source. 

4. Prior to any diversion of water under this permit, permittees shall file a survey 

plat conforming to NMAC 19.26.2.25, specifically describing and delineating both 

the 0.33 acres of move-from land within Tract 2.17, Santa Fe Hydrographic 

Survey Map Sheet 2, and the 0.33 acres of move-to land located within 100 feet 

of a point where X=502,900 feet and Y=1,657,570 feet, NMCS. 

5. Irrigation of the remaining land with appurtenant water rights within Tract 2.17 

shall be done by method that prevents irrigation water from entering onto the 

0.33 acres of move-from land.   The 0.33 acres of move-from land shall be 

flagged or otherwise demarcated, in a manner acceptable to and approved by 

the State Engineer, to provide reasonable on-site identification of its boundaries.  

6. The permittees shall utilize the highest and best technology available to ensure 

conservation of water to the maximum extent practicable. 

7. Proof of Application of Water to Beneficial Use shall be filed on or before June 1, 

2011. 

 

Respectfully submitted,           
        Victor Kovach 
        Hearing Examiner 
 

 

 

I ACCEPT AND ADOPT THE REPORT AND RECOMMENDATION OF THE HEARING 
EXAMINER AS THE DECISION AND ORDER OF THE NEW MEXICO STATE 
ENGINEER THIS ____ DAY OF _____________________ 2007. 
 
 
      
JOHN R. D’ANTONIO, JR., P.E. 
NEW MEXICO STATE ENGINEER 
 
 

 
 6


	BEFORE THE NEW MEXICO STATE ENGINEER
	REPORT AND RECOMMENDATION
	OF THE HEARING EXAMINER
	FINDINGS OF FACT
	ORDER
	CONDITIONS OF APPROVAL




