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STATE OF NEW MEXICO, ex rel. DONA ANA CBUNTY, NM

Office of the State Engineer, v
CV-96-888
Plaintiff, Hon. Jerald A. Valentine
Judge Pro Tempore
VS.
ELEPHANT BUTTE IRRIGATION S§S-97-101
DISTRICT, et al., CIR, FDR
Defendants.

FINAL JUDGMENT

THIS MATTER having come for trial on the merits, and evidence having begn taken at
trial, the Court hereby enters this Final Judgment.
FINDINGS
In connection with this Final Judgment, the Court makes the following FINDINGS:

|. A Joint Motion For Entry of Settlement Agreement filed by the State, NMPG and numerous
individual defendants on April 14, 2008 advised the Court and parties to the adjudication that the
Movants had “come to agreement regarding the irrigation water requirements for pecan orchards
in the Lower Rio Grande, and the conditions that shall apply to such water requirements.” q2
(Emphasis added). The Motion asked the Court to enter an order providing that “the irrigation
water requirements for pecan orchards as set forth in the Settlement Agreement, and the
conditions that apply to such requirements, shall be included in the State’s motion for Court
approval of all consumptive irrigation water requirements and farm delivery requirements for all

crops in the Lower Rio Grande.”
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On June 30, 2008, pursuant to the Court’s procedural orders, the State of New Mexico

(“State”) filed Notice of Completion of Conditions for Stream System Issue




Determination, stating that “all persons whom the State has ascertained (o claim water
rights have been joined, and that all claimants previously joined before the effective date
of the Fourth Amended Procedural Order have been served with the notice and the
explanations set forth in Sec. .G of said order.”

On August 19, 2008, the Court entered an Order approving the Pecan Settlement
Agreement as (o the following parties to the agreement: the State, the New Mexico Pecan
Growers (“NMPG™) and individual pecan farmers.

On March 2, 2009, the State and NMPG filed their Joint Motion For Designation of
Pecan Irrigation Water Requirements as a Stream System Issue. Notice of the Joint
Motion was provided in the Court’s May 15, 2009, Monthly Stream System Issue and
Expedited Inter Se Report, to which the Joint Motion was appended. The Joint Motion
requested the Court “designate approval of the State Engineer’s Consumptive Irrigation
Requirements (“CIR”) and Farm Delivery Requirements (“FDR”) . . . for mature pecan orchards
as set forth in the Settlement Agreement between the State and the New Mexico Pecan Growers
(“NMPG”), as a Stream System Issue.” (Emphasis added).

On July 31, 2009, following bricfing on the Joint Motion for Designation of Pecan
Irrigation Water Requirements as a Stream System Issue, the Court entered its Order
Commencing Stream System Issue Proceeding/Expedited /nter Se Proceeding No. |
Pecan Consumpltive Irrigation and Farm Delivery Requirements. The Order provided
that “[b]efore addressing pecan CIR and FDR issues, the Court shall consider the
question whether the Consumptive Irrigation Requirement (CIR) and the Farm Delivery
Requirement (FDR) for pecans should be dealt with as a separale stream system issue in

isolation from determination of the CIR and FDR of other crops.” Notice of the Court’s



Order was provided in the Court’s August 10, 2009, Monthly Stream System Issue and
Expedited Inter Se Report.

. On September 14, 2009, following briefing on the question whether the CIR and FDR for
pecans should be dealt with as a separate stream system issue in isolation from the
determination of the CIR and FDR of other crops, the Court entered its Order Denying
Plaintiff State of New Mexico’s and Intervenor New Mexico Pecan Grower’s Request, in
their Joint Motion for Designation of Pecan Irrigation Water Requirements as a Stream
System Issue, that it be Heard Separate From All Other Crops.

. On September 28, 2009, the State filed its Report on the Methodology for Determining
Irrigation Water Requirements. The Report provided the methodology used to calculate
the irrigation water requirements contained in the Pecan Settlement Agreement, the
conditions that applied to the FDR and CIR for pecan orchards per the terms of the Pecan
Settlement Agreement and the methodology to be used to calculate basinwide irrigation
waler requirements.

. On December 21, 2009, the Court entered its Amended Order Commencing Stream
System Issue/Expedited Inter Se Proceeding No. 101 Consumptive Irrigation and Farm
Delivery requirements for All Crops in the Lower Rio Grande Basin, requiring, inter alia,
that claimants desiring to participate in litigation before the Court on these issues file a
Form B, Notice of Intent to Participate, within 45 days after the Order was posted on the
Court’s website. Notice of the Order was provided in the Court’s December 2009
Monthly Report filed December 23, 2009.

. On May 18, 2010, the Court entered a Scheduling Order SS 97-101 in which, inter alia, it

designated the State, Elephant Butte Irrigation District (“EBID”), NMPG and the



Southern Rio Grande Diversified Crop Farmers Association (“SRGDCFA”) as the “Main

Participating Parties” in SS 97-101.

. Notice of service lists for participating parties in Stream System Issue SS-97-101 was

provided in the Court’s July 2010 Monthly Report filed July 27, 2010.

. The Court’s Second Amended Case Management. Order Authorizing Limited Notice by a

Quarterly Report and Setting Procedures for Stream System Issue Proceedings, filed
August 16, 2010, provides, inter alia, that “[a] final decision by the Court on a stream
system issue will bind all parties whether or not they have participated in the
proceedings™ and “[e]ach order resolving a stream system issue shall be a final

appealable order in accordance with Rule 1-054(B) NMRA.”

. The Court ordered that mediation occur prior to trial in this matter. The only participating

parties who elected (o participate in the mediation held on April 26 and 27, 2011 were the

Main Participating Parties.

. Only the Main Participating Parties submitted timely exhibit lists, witness lists, pre-trial

statements, and a joint proposed pre-trial order. No other participating party submitted an

exhibit list, witness list, pre-trial statement, or proposed pre-trial order in this matter.

. As set forth in the Court’s Pre-trial Order, the Court admitted into evidence all of the

Main Participating Parties’ exhibits, subject only to any objection made at trial.

. Only the Main Participating Parties appeared at the initiation of trial on June 6, 2011, and

appeared through trial of this matter until the Court recessed trial on June 13, 2011.

. No other participating party provided notice that it wished to participate in trial in this

matter through cross-examination of the Main Participating Parties’ witnesses as required
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by the Court’s June 1, 2011, Order Granting Request of the State, EBID, SRGDCFA and
NMPG.

During the Court’s recess of trial, the Main Participating Parties entered into a Settlement
Agreement, attached as Exhibit “A.” The Main Participating Parties are bound by the
provisions of the Settlement Agreement.

The Court reconvened trial in this matter on June 24, 2011 and heard expert testimony

from Dr. Phil King regarding reasonable FDRs and CIRs for the Lower Rio Grande.

. The Court afforded all participating parties the opportunity to cross-examine Dr. Phil

King.

A FDR of 4.5 acre feet per annum (“afay™), along with the opportunity to prove up to an
FDR of not to exceed 5.5 afay per annum, based on beneficial use, is a reasonable FDR,
and is representative of historic agricultural practices in the Lower Rio Grande, for those crops
irrigated with surface water and groundwater, or with groundwater only.

An in situ CIR of 4.0 afay is a reasonable CIR, and is representative of historic agricultural
practices in the Lower Rio Grande, for those crops irrigated with surface water and
groundwater, or with groundwater only.

A FDR of 3.024 afay is a reasonable FDR, and is representative of historic agricultural
practices in the Lower Rio Grande, for those crops irrigated with surface water only.

The State prepared a basinwide CIR calculation in accord with its methodology report
described in paragraph 7, above. The result of this calculation is a basinwide CIR of 2.6
afay. This is a reasonable representation of averaged historic agricultural practices in the

Lower Rio Grande.



24. The purpose of the basinwide CIR is to establish a reasonable value that can be
transferred from irrigation purposes to purposes other than irrigation.

25. Jurisdiction of the parties and of the subject matter of this action is proper.

26. Venue is proper in this Court.

27. The following Final Judgment shall bind all parties whether or not they have participated
in the proceedings herein.

28. The following Final Judgment shall be a final appealable order in accordance with Rule
1-054(B) NMRA.

FINAL JUDGMENT

The Court hereby Orders the following:

L. SURFACE WATER- ONLY RIGHTS

A. The FDR for all acreage in the Lower Rio Grande irrigated with surface water
only shall not exceed 3.024 afay.

B. In those years the EBID annual allotment exceeds the FDR of 3.024 afay, the
FDR may be exceeded to allow the full annual allotment to be delivered to lands within EBID
irrigated with surface water only.

IL. COMBINED SURFACE WATER AND GROUNDWATER RIGHTS

A. Except as provided for in Section IV below, the FDR for all acreage in the Lower
Rio Grande irrigated with surface water and groundwater combined shall not exceed 4.5 afay.

B. In those years the EBID annual allotment exceeds 3.024 afay, thc FDR of 4.5 afay
for lands within EBID irrigated with surface water and groundwater may be exceeded to allow

the full annual allotment to be delivered.



C. The in situ CIR for all acreage in the Lower Rio Grande irrigated with surface
water and groundwater combined shall not exceed 4.0 afay. The in situ CIR shall be transferable
only for irrigation purposes.

D. An amount not to exceed 3.024 afay of the groundwater component of combined
surface water and groundwater rights shall be supplemental to the surface water right FDR of
3.024 afay, and an amount not to exceed 1.476 afay shall be a primary groundwater right.
“Supplemental” is defined as providing groundwater in an amount that, when combined with the
EBID annual allotment for the irrigated acrcage adjudicated as having combined surface water
and groundwater rights, does not exceed 3.024 acre-feet per acre per year.

III. GROUNDWATER-ONLY RIGHTS

A. Except as provided for in Section IV, below, the FDR for all acreage in the Lower
Rio Grande irrigated with groundwater only shall not exceed 4.5 afay.

B. The in situ CIR for all acreage in the Lower Rio Grande irrigated with
groundwater only shall not exceed 4.0 afay. The in situ CIR shall be transferable only for
irrigation purposes.

IV. ESTABLISHMENT OF FDR IN EXCESS OF 4.5 AFAY

A. Subject to the provisions of paragraphs B through E below, for acreage irrigated
with surface water and groundwater, or with groundwater only, a FDR greater than 4.5 afay, but
not to exceed 5.5 afay, may be adjudicated subject to supporting evidence of beneficial use of
walter.

B. Notices of intent to claim a FDR greater than 4.5 afay must be filed with the
Office of the State Engineer, Litigation and Adjudication Program, 1680 Hickory Loop, Suite J,

Las Cruces, NM 88005-6598 on or before December 31, 2011.



C. Evidence of water use in support of a FDR greater than 4.5 afay must be
submitted to the State no later than June 30, 2012. Other than immature pecan orchards, as
provided for in paragraph E, evidence of water use in support of a higher FDR shall be based on
water use prior to December 31, 2011.

D. For combined surface water and groundwater rights where an FDR in excess of
4.5 is established, an amount not to exceed 3.024 afay of the groundwater component of the right
shall be supplemental to the surface water right FDR of 3.024 afay, as defined herein, and an
amount not to exceed the diffcrence between the combined FDR in excess of 4.5 afay and 3.024
afay shall be a primary groundwater right.

E. Pecan orchards not existing as of March 31, 2008, but in place prior to March 31,
2009, shall be considered and referred to herein as “immature pecan orchards” for the purposes
of this Final Judgment. Persons adjudicated water rights for the irrigation of immature pecan
orchards who wish to establish a FDR greater than 4.5 afay, but not to exceed 5.5 afay, shall file
with the State Engineer a notice of intent to develop a FDR greater than 4.5 afay on or before
December 31, 2011. Such water right owners shall submit proof of their beneficial use of water
to irrigate the pecan orchards in question to the State Engineer not later than March 31, 2019.
Upon receiving such proof of beneficial use, and after such use has been confirmed by a field
inspection by State Engineer staff, the State Engineer shall issue to such water right owners a
license for a FDR greater than 4.5 afay, but not to exceed 5.5 afay, based upon the demonstrated
beneficial usc of water in excess of 4.5 afay.

V. GENERALLY APPLICABLE PROVISIONS



A. For future transfers to non-irrigation purposes of use, a CIR of 2.6 afay shall
apply to all irrigated acreage in the Lower Rio Grande. Only the full amount of combined

surface water rights and groundwater rights can be transferred.

B. EBID members shall take full delivery of their annual EBID surface water
allotment.
C. Nothing in this Final Judgment shall be construed as a cap on the amount of Rio

Grande Project water supply that can be claimed by the United States in Stream System Issue
No. 97-104 in the Lower Rio Grande Water Rights Adjudication, Case No. CV-96-888.

D. Nothing in this Final Judgment shall be construed to allow application of water to
irrigated land in excess of beneficial use.

E. This Final Judgment shall supersede the 2008 Pecan Settlement Agreement

between the State, NMPG and the other signatories to the agreement.

IT IS SO APPROVED:

Francis L. Reckard, Esq.

Special Assistant Attorney General
Counsel for Plaintiff State of New Mexico
Post Office Box 25102

Santa Fe, NM 87504-5102

(505) 827-6150

Tessa T. Davidson, Esq.
Davidson Law Firm, LLC

Counsel for New Mexico Pecan Growers
Post Office Box 2240

Corrales, New Mexico 87048

(505) 792-3636 fax (505) 792-5166




A.J. Olsen, Esq.

Henninghausen & Olsen, LLP

Counsel for Southern Rio Grande Diversified Crop Farmers Association
Post Office Box 1415

Roswell, NM 88202

(575) 624-2463

Steven L. Hernandez, Esq. U

Samantha R. Barncastle, Esq.

Law Office of Steven L. Hernandez PC
Counsel for Elephant Butte Irrigation District
Post Office Box 13108

Las Cruces, New Mexico 88013

(505) 526-2101

IT IS SO ORDERED:

DATED: ]f//)ﬁ‘ / 4

g

E HONORABLE JERALD A. VALENTINE

dgc Pro Tempore




EXHIBIT A




State of New Mexico ex rel. Office of the State Engineer v. EBID
No. CV-96-888

Settlement Agreement

The State of New Mexico (“State”), Southern Rio Grande Diversified Crop Farmers
Association (“SRGDCFA”), New Mexico Pecan Growers Association (“NMPG”) and Elephant
Butte Irrigation District (“EBID”) have agreed to the following settlement of issues in Lower Rio
Grande (LRG) Stream Adjudication Stream System Issue 97-101, CIR/FDR of all crops in the
LRG, State of New Mexico ex rel. Office of the State Engineer v. EBID, No. CV-96-888:

I. SURFACE WATER-ONLY RIGHTS

The State has agreed that it will recognize in the adjudication a surface water right for all 90,640
assessed acres within EBID. The owner of assessed acreage will be adjudicated a surface water
right with a Farm Delivery Requirement (FDR) of 3.024 acre-feet per acre per year (“afay”). All
surface water rights in the adjudication shall receive the 3.024 afay FDR. For transfers to non-
irrigation purposes of use, a basin-wide Consumplive Irrigation Requirement (CIR) of 2.6 afay
shall apply.

a. EBID surface water may be leased, transferred and stacked consistent with EBID
rules and policies based on state law, so that any EBID parcel may receive more than
3.024 acre-feet per acre of surface water. If the EBID annual allotment exceeds
3.024, EBID lands may receive that allotment plus any additional transferred, leased
or stacked surface water.

b. Lands adjudicated as surface water-only may also apply groundwater diverted from
an adjudicated point of diversion and leased from the groundwater right owners (the
amount of groundwater available from an adjudicated point of diversion being subject
to and limited by the adjudicated amount of the groundwater rights), or provided by
EBID from its adjudicated groundwater rights associated with OSE File No. LRG-
1776, consistent with EBID rules and policies.

II. COMBINED SURFACE WATER AND GROUND WATER RIGHTS

Except as provided for in Section IV, below, a FDR of 4.5 afay will be adjudicated for that
acreage irrigated with combined surface water (sw) and groundwater (gw). Such acreage shall
be adjudicated an associated in situ CIR of 48 inches. For transfers to non-irrigation purposes of
use, a basin-wide CIR of 2.6 afay shall apply.

a. With respect to the gw component of combined sw and gw rights, an amount not to
exceed 3.024 acre-feet per irrigated acre shall be supplemental to the sw right FDR of
3.024 afay, and an amount not to exceed 1.476 acre-feet per irrigated acre shall be a
primary gw right. Supplemental is defined as providing groundwater in an amount
that, when combined with the EBID annual allotment for the irrigated acreage




adjudicated as having combined sw and gw rights, does not exceed 3.024 acre-feet
per acre per year.

b. For combined sw and gw rights, the primary gw right of 1.476 may be diverted even
when the EBID allotment exceeds 3.024. Primary gw may be stacked within a farm
or among farms under the same management/ownership, provided that agreed upon
notice and meter data is submitted to the New Mexico State Engineer in the case that
the farms are associated with different Water Right files.

c. Only the full amount of combined sw and gw rights can be transferred.

d. Non-wasteful application of water to any irrigated acreage may exceed the FDR to
allow for stacking of sw, supplemental gw, and primary gw, and to allow for the
application of EBID allotments in excess of 3.024 acre-feet per acre.

III. GROUNDWATER-ONLY RIGHTS

Except as provided in section IV below, a FDR of 4.5 afay will be adjudicated for that acreage
irrigated with groundwater only. Such acreage shall be adjudicated an associated in situ CIR of
48 inches. For transfers to non-irrigation purposes of use, a basin-wide CIR of 2.6 afay shall
apply. The non-wasteful application of water to any irrigated acreage may exceed the FDR to
allow for stacking of groundwater. Groundwater may be stacked within a farm or among farms
under the same management/ownership, provided that agreed upon notice and meter data is
submitted to the New Mexico State Engineer in the case that the farms are associated with
different Water Right files.

IV.ESTABLISHMENT AND USE OF FDR IN EXCESS OF 4.5 AFAY

Subject to the provisions of paragraphs a, b, ¢, d, and e, below, for combined sw and gw rights,
and gw-only rights, a FDR greater than 4.5 afay, but not to exceed 5.5 afay, may be adjudicated
subject to supporting evidence of beneficial use of water.

a. Tor purposes of fast-track approval by the State of a FDR greater than 4.5 afay, the
State shall consider groundwater meter records on file with the OSE and EBID
surface water delivery records from the same year, along with affidavits from the
water right owners asserting they have diverted more than 4.5 afay and/or site-
specific NMSU studies, demonstrating that the total application of water placed to
beneficial use has been in excess of 4.5 afay. In the fast-track calculation of surface
water and groundwater delivery data for establishment of a FDR in excess of 4.5 afay,
the State shall consider the reported surface water delivered to those lands, limited to
the annual EBID surface water allotment for the year in question.

b. As supporting evidence of beneficial use of water for establishment of a FDR in
excess of 4.5 afay, the State shall consider evidence of reported surface water
deliveries in excess of the annual EBID allotment to the extent it makes the existence
of groundwater deliveries in amounts sufficient to establish a FDR in excess of 4.5
afay more probable than it would be without the evidence.
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