
NEW MEXICO INTERSTATE STREAM 
COMMISSION 

 
STATE WATER PLAN – REGIONAL WATER PLANS 

AD HOC COMMITTEE 
 
 
 

February 28, 2006 
Draft Summary Meeting Notes 

 
 
The meeting commenced with introductions of members, alternates and observers 
present. One spokesperson from each region was seated at the table and alternate 
members and observers were seated in the gallery.   Five regions were absent: Lea 
County, Mora-San Miguel-Guadalupe, Lower Rio Grande, Southwest New Mexico, and 
Rio Arriba.  
 
The Ad Hoc Committee (Committee) reviewed notes from the January 18, 2006 meeting 
for suggested clarifications. None were offered. These notes are posted on the OSE 
website www.ose.state.nm.us. 
 
Versions of Watershed Management policy paper were discussed.  Members of the 
Committee and staff had been concerned that it was too long and needed more clarity.  
The Committee determined that important paragraphs on riparian areas that had been 
combined with other paragraphs should be restored in full.  After discussion, the 
Committee decided to use the new version for the Issues and Findings section and to use 
the January 18, 2005 version for the remainder of the paper, including Appendix A and 
B. 
 
Consuelo Bokum, Committee member from Region 3, Jemez y Sangre, presented a paper 
she wrote for the Natural Resources Journal in the early 1990’s on the meaning of Public 
Welfare.  She began by noting that the Public Trust Doctrine is found in Roman and 
English common law.  Committee members noted that water law in New Mexico is based 
in Spanish law as well.   
 
In El Paso v. Reynolds, et. al., where the New Mexico State Engineer had denied a 
transfer of water across the state line, the court determined that water was subject to 
interstate commerce and emphasized that treatment of water transfer cases must be the 
same within the state boundaries as transfer of water out of the states’ boundaries because 
water is an article of commerce.  Further, New Mexico has to show it has a legitimate 
purpose for the water to keep it within New Mexico.  The ISC’s regional water planning 
program was one of the results of this finding.  
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There is an underlying tension between private property (water rights), individual rights, 
and the role of government in protecting the good of the whole that is heightened with 
respect to water.   The New Mexico Constitution, for instance, establishes that all the 
water in the State belongs to the public and mandates administration of the state’s water 
resources in the public interest.  And, while there is no specific case law in New Mexico 
that defines the public trust, there are elements in a few cases relating to water where the 
concept of Public Welfare or the public interest is identified.   
 
Nonetheless, water is subject to transfer and sale and there is a small but growing water 
rights transfer market in New Mexico. Under state law, impairment and conservation of 
water are considered prior to approval of transfers and transfers may be limited based on 
hydrologic analysis and institutional and legal limitations.  Ms. Bokum also said that 
water is viewed differently than other types of commodities because water is of basic 
importance to everyone.   
 
The New Mexico State Water Plan (2003) states “the OSE and ISC believe the regional 
public welfare is best informed by reference to the individual regional water plans.” 
(Section C.1, p. 4).  The Committee is tasked determining on how a regional plan can be 
presented as an evidentiary document in a water rights transfer deliberation and to 
develop criterion that define the public welfare for consideration. 
 
A number of ideas were offered by the committee on framing the Public Welfare 
conversation: 
 
• Specific statements regarding what constitutes public welfare carry a certain amount 

of risk 
• Explicit public welfare statements in regional plans do not have any force or effect if 

there is no local ordinance 
• Regional plans do have a fair amount of legitimacy since they are created by statute 

and accepted by the ISC 
• Some specificity is needed to guide or inform a decision 
• No definition at all is worse 
• A process could be laid down to set precedent, the Committee could draft a white 

paper to - at the very least - define some aspects of public welfare with a goal toward 
having something that works for everyone 

• A check list of criterion could be considered in a water rights transfer 
• Regional plans reflect the differences and preferences for water needs in the state as a 

whole 
• In the future, we may have to import water from other states 
• NM does not prioritize water uses – i. e. agricultural use over municipal use  
• Some regions have not managed their water and are looking around for other region’s 

water – other regions should not pay the penalty for a region that has not had effective 
growth management 

• The original water planning template said “you should not covet your neighbor’s 
water” 
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• There are a number of types of water that can be transferred: surface water, ground 
water, imported water either surface or ground, brackish water, produced water, and 
ancient water below the 2500 feet specified by the New Mexico Water Code.   

• Conjunctive use was applied to the Alamagordo appropriation for brackish water 
• Public welfare cannot be separated from water conservation 
• Cost is also a factor 
 
There was consensus that the Committee should brainstorm and create a list of topics – 
distinguishing between process matters and findings of fact.  Table 1 is attached. 
 
The committee discussed the issue of adequate notice of a water transfer.  The conclusion 
was this needed to be better – that “third parties” were more than likely to be in the dark 
and “third parties” are the public interest parties, regional constituencies or are our 
children and grandchildren.  It was noted that a requirement for “perfect knowledge” 
would be impossible.  
 
The discussion turned to the problems of NEPA where notice requirements and excessive 
investigations have become cumbersome.   But broader involvement of the community in 
water transfers was determined to be needed.   
 
The Committee also determined that a set of assumptions is needed.  For example, the 
ISC Water Planning Handbook (1994) lists an assumption that a Regional Water Plan 
could not plan to make up its deficit in water by seeking water from another region.  
Since each region is seeking an assured water supply, a definition of Public Welfare 
could be a way to protect against an uncertainty by making a region’s water difficult to 
transfer.  Some regions have statements against transfer of water out of the region.  And 
some regions are actively looking for water from other regions.  Middle Rio Grande 
(Region 12) is looking for water from regions 5, 15, and 13.  Jemez y Sangre (Region 3) 
is looking for water from regions 12, 13, and 7.  Northwest New Mexico (Region 6) is 
looking for water from Region 2.   
 
An assumption that various water plans should be put into place prior to consideration of 
a transfer – such as- a drought plan, a conservation plan, a regional plan, 40-year plans 
for municipalities.  In some sense, a regional water plan is a public welfare statement.  
Regions with excess water may be willing to share that water.  For example, should the 
excess water in Region 5 (Tularosa/Salt Basin) be shared with Region 10 (Lower Pecos 
Valley)? 
 
The problem of how to prioritize values was raised.  Who or how is it determined if 
economic development is more important than environmental considerations?   Or, is the 
present need more important than future needs?  
 
Another difficulty is that each water rights case is unique and it will be a challenge to 
have a uniform set of criterion.   
 
In response, the idea of “weighting” the criteria was raised.   
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One issue not yet addressed - is the fact that regions each have different priorities for 
addressing projected water needs – so the criterion should be based on shared values.   
 
And water conservation must be considered before any water is transferred from one 
region to another or even a transfer within the same region.   
 
 
The next meeting was set for Monday March 20, 2006 at 10:00 AM in Albuquerque.   
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