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IN THE DISTRICT COURT OF THE ELEVENTH JUDICIAL DISTRICT

IN AND FOR THE COUNTY OF SAN JUAN, STATE OF NEW MEXICO
STATE OF NEW MEXICO ex rel.

S. E. REYNOLDS, State Engineer,

Plaintiffs,

v. CASE NO, 75-184

UNITED STATES OF AMERICA, et al.,

Defendants.

P T N i T S

SUPPLEMENTAL ANSWER

The United States of America, defendant in this action,
filed an answer in this proceeding on July 7, 1975, following
its removal to the United States District Court for the District
of New Mexico. That answer was expressly limited to claims to
water rights in the San Juan River stream system made by the
United States on its own behalf. The allegaticns of that answer
are hereby incorporated herein.

On behalf of the Jicarilla Apachas, Ute Mountain Ute,
and Navajo Tribes of Iundians, the United States asserts the

following additional defenses and claims:-

AFFIRMATIVE DEFENSE

This Court is without jurisdicticdn over the subject
matter of this action insofaxr as it relates to the water rights
of the three Indian tribes for whom the United States is Trustee.
The immunity from suit enjoyed by the United States and the

three Indian tribes has not been waived by 43 U.S.C. 666 (the



"McCarran Amendment') with respect to water rights held in trust

for such tribes.

AFFIRMATIVE CLATMS

Should this action not be dismissed, the United States
asserts the following affirmative claims on behalf of the three
Indian tribes.

1. The Jicarilla Apache Reservation was established
by Executive Orders dated February 11, 1887,‘November 11, 1907,
and January 28, 1908, Large portions of the lands reserved in
these Executive Orders for Indian use lie within the watershed
of the San Juan River stream s&stem. When such lands were
withdrawn from the public domain sufficient water was reserved
from the San Juan River stream system, from both surface and
underground sources, to satisfy the reasonable present and future
needs of the Indians residing on and utilizing such lands. The
priorities of the rights so reserved date from the respsctive
Executive Orders reserving the lands for Indian use.

2. The Ute Mountain Ute Indian Reservation was cveatec
by Act of Congress dated February 20, 1895, 28 Stat. 677. The
portion of the lands so reserved which lies within the State of
New Mexico is located entirelv within the waterched of the San
Juan River stream system. When such lands-were withdrawn from
the public domain sufficient water was reserved from the
San Juan River stream system, from both surface and underground

sources, to satisfy the reasonable present and future needs of



the Indians residing on and utilizing such lands. The priority
of the rights so reserved dates from the Act of Congress
reserving such lands for Indian use, February 20, 1895.

3. Portions of the Navajo Indian Reservation lie
within the States of New Mexico, Arizona and Utah. The major
portion of the reservation in New Mexico was reserved by Treaty

between the Navajo Tribe and the United States of America,

" ratified June 1, 1868, 15 Stat. 667. Most of this original

reservation érea in New Mexico lies within the watershed of the
San Juan River. These lands are a portion of the territory
occupiéd and farmed by members of the Navajo Tribe since before-
Spanish exploration of New Mexico.

When these lands were reservgd by Treaty for tribal use
the Tribe retained the right to use sufficient water from the
San Juan River stream system, from both surface and underground
sources, o meat the reasonable present and future needs of the
Indians residing thereon., The priority of the Tribe’s water
rights in connection with this porticn of the reservation is
immremcrial.

Additicnal iands hawve baen added to the Navajo Reser-
vation within the Néw Mexico porticn of the San Juan River water-
shed by Executive Orders dated January 6, 1380 and April 24, 1886.
Certain lands outside the boundaries of the reservation as so

enlarged have been reserved for the use of individual Navajo

Indians and their families under the terms of the General Allot-



ment Act of 1887, 25 U.S.C. 334, the Act of July 4, 1884,
23 stat. 96, extending the homestead laws to Indians, and the

following Executive Orders: November 9, 1907 (as amended by the

Executive Orders of January 28, 1908, December 30, 1908, and

January 16, 1911), May 24, 1911, February 10, 1913, May 6, 1913,
December 1, 1913, and January 15, 1917.

When these‘lands were reserved from the public domain
for Indian use by executive order, allotment, or Indian home-
stead, sufficient water was reserved from the San Juan River
stream system, from both surface and underground sources, to
satisfy the reasonable present and future needs of thé Indians
residing on and utilizing such lands.

The United States also holds in trust for Navajo
Indians certain lands in the New Mexico portion of the San Juan
River dréinage which were acquired by purchase from private
owners. As to these lands the United States claims such rights
as may have been enjoyed by their prior owners.

By the terms of the Act of June 13, 1962, 76 Stat. 95,

™h

43 U.5.C. 615ii, et seq., tha 3ecretary of the Interior was
authcrized to censtruct, cperate, and maintalin the Navajo Indizn
Trrigation Project, located entirely within the New Mexico
portion of the San Juan River drainage. The principal purpose
of the project is to provide irrigation water to approximately
110,630 acres of land, with an average annual diversion of

508,000 acre feet. 1In addition to such other rights as the -

Navajo Tribe may enjoy, the United States claims the right, in
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connection with this project, to sufficient water to irrigate
the 110,630 acres of project lands, with an average annual

diversion not to exceed 508,000 acre feet of water, under the

"conditions specified in the Act, The priovrity of such right

is June 13, 1962,
| WHEREFORE, defendant prays:

1. For an order dismissing this action insofar as it
relates to the water rights of the Jicarilla Apache, Ute
Mountain Ute, and Navajo Tribes of Indians;

2. Should this Court retain jurisdiction to detérmine
the water rights of the three Indiaﬁ tribes, for an order
declaring that the United States holds in trust for éach tribe
water rights sufficient to meet its present and future needs in
connection with the lands reserved for its benefit in the New
Mexico portion of the watershed of the San Juan River stréaﬁ
system and that the United Statess similarly holds in trust for
the benaficial owners of Indian allotments and homesteads
located outside the boundaries of these reservations water
rights sufficient tc meet the Indians' present and future needs
in comnection with such lands, all with the priorities indicated
above;

3. TFor an order that the United States also holds
in trust for the Navajo Tribe Qater rights with a priority of

June 13, 1962 sufficient for the requirements of the Navajo
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Indian Irrigation Project, under the conditions specified in the

Act authorizing construction and operation of such project.

Respectfully submitted,

VICTOR R, ORTEGA
United States Attorney

JAMES B. GRANT
Assistant United States Attormey

o

. ,
/// .r_'v\,éf. LA PN

CHARLES N, ESTES
Attorney, Department of Justice

Washington, D.C. 20530

Attorneys for Defendant.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the United States'

Supplemental Answer in this case was mailed this day to
following counsel of record:

Paul L, Bloom, Esquire
Special Assistant Attorney General
State Engineer's Office
 State Capitol
Santa Fe, New Mexico 87501

Richard N. Carpenter, Esquire
Bigbee, Byrd, Carpenter & Crout
Bokum Building

Post Office Box 669

Santa Fe, New Mexico 87501

J. A. Palmer, Esquire

Palmer & Frost

200 North Allen

Farmington, New Mexico 87401

Dwight D. Arthur, Esquire
City Attorney

Post Office Box 900
Farmington, New Mexico 87401

Joseph F. Burns, Esquire
109 South Mesa YVerde Avenua
Aztec, New Mexico 37401

the
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CHARLES Y. :
Attorney, partment of
Washington, ©.C. 20330

Dated: January 8, 1976



