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BLOOMFIFELD IRRIGATION DISTRICT

Bloomfield, NM 87413
Phone (30%) 632-2800 Fax (50%) 632-08406

DRAFT AGEND A
Special Meeting
August 5th, 2004

Call to Order_

Roll Call

APPROVAL OF AGENDA
READING QF NOTICE OF MEETING

Notice was published in the Farmington Daily Times August 1st, 2004 under meetings.

AGENDA ITEMS
1. Opening Remarks
2. Navajo Settlcment Overview - Mr. John Whipple - ISC with emphasis on impact
On B.LD. Irrigators, users and future operations.
3. Invited Participants - Comments, Questions/Responses
A. Mr. Bob Oxford
B. Mr. Gary Horper
C. Mr. Gary Risley
4. Board Member Questions
5. Public Comments/Questions {As time permits)

CLOSED EXECUTIVE SESSION

The Bloomfield Irrigation District may go into Closed Executive Session pursuant to
the pravisions of the New Mexico Open Meetings Act.

1. Navajo Settlement

ADJOURN



vo/suns LYYa

1=:84

-

- e -» L - . L4

556320846 ELUDME [EL IRV LEDIST S

Nuvajo Settlement
Summery Comments to Bloomfield himgation Districs

Date: Augnst 4, 2004

To. Bloomfizld Irrigation Disvict

Frorm: Gary Risley, Feqg., Mitier Spatvers Poa.

Introductinn.

I regret being unable i attend the specially calied boad meating, bu! ‘he mcsting
was scheduled during tae week 7' o {ong-seheduled vacaivu for which T had non-
refundable rickets. In fen of o “engthy analys:s of the revsed ~ctilement egreement. |
have vpted to present major omis W an abbreviawed fora. | aouid appreciare the
opporTAILY t presemt a fuller overview 10 tae Hoard in the pear future, and would
request the Board take ne scti=n »ntil we have the cpporam 10 discuss ihe legal
ramifications of any procedural or stbstaniive actions i eaccurive session.

-

La2

The setiierient as proprved wouid adiudicele 'o tie Navao Natien
spproxinately 56% of the water availaile 1o New Mexien under the Upper
Colorado Compact. Alpst ali of iy water 13 currenzis heng used oris
availabie for use upon the reservation — the effect »° the seti‘ement would be
change the ut'e of the water lrom the United Stares ro the Mavaio Nation,

The "new” water 'n the seitiement s the water alincated to the Navayo-Gaiiup
pipeling project .o the ameunt of 22,6 5C acrerfeet per veas,

Oher than water fur the Fraitend and Hogoack Ditches, the Navajes nave
agreed in the settlzment to cffecovely ‘go re the back of the bus™ and aecent a
1935 pricnity or leter for there water which would be delivered by the Uniied
States out of Naviga Lake. They have also sureed (0 “share shortages™ in
times when the Secretury of Interjor declares 4 shisage 1o the Leke by
aveepting the paceage ret action deciared by the Secretary

The Navajos have agreed nii W araek Boro Ditch Deoree tights. snd may
oniy challenge curreni Eche Dink: rights bolders Based opon s for feitare ur
abandonment sction bazed upoa conduct Hom 1§48 forward.

The Navajos buve agreed that m years of shortage (1.2, insufticlens fiows .3
the 1jver) o supplement the Hogb ack and Fruitiand Ditchies (which Jlatio an
{565 prionty) with lake water from ‘henr allstinenc ap @ a wax e of
13,000 acre feet o vear  Thas has dic vffece, hased vpou hitoricsi data. of
elimmating the necessity of a raioniry tail o e 1% €r ONce overy o veurs
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and instead shevid resuiiin a priann call once every nvensy years. This
ProviziOn grves tie non-Indian usets eifectively 15,000 acre feet of slorape in
Mavajo Lake, The iate summer flows of wate: iite the lake routinely drop
down beluw 400 cfs

In exchange for wsing izke water o supplenent demaud for Hogback!
Fruirland, a condision has been piaced in the agreement that dircer flow users
(non-Tndian water rights holders) cannot claizn that water relzased from the
lakz in excess of the inflew tw dhe Jake i5 available for appropriation by theo
There 1s a NM Suprerae Court case to the conrary, so this provis'on could, if
the position was sustained. be @ waver of rights ander that case. On the ather
hend, the Bureat of Redamation and Navajos don‘t want to release weter
from the leke under dus agreement tor purposes of delivering water undes tus
agreement. oniy to have it sluped up by others along tne way

The Settiement cally for Cengress and New Mex:co tc provide up ¢ one
hillion dellars to be speat on previcets on he Navayo Reservarion, iacluding the
Navaj-Gellup pipeline

If any more water is fotmd o he avariubiv m the San Juan Basin. 30% of those
warers wili be awardad ¢ the Navajos.

The Navaics also have agreed to suonit certain water transfer situations iv the
jurisdiction of the Staw Eng neer. Awy ‘ransier of water off of the
Reservation would require State Enganees approval, and any transfer te an out
ot stale user would reguire Srate Enguocer approvel {the Navajos would have
to show re harn or vnparient w other ware! wghts holdess |

omnmenls on Various Provisions,

e

tyr

It is smd that a camel is a horse desigrad by conmitee. In mary ways, a
sentlement agreemen; is like the amel — it can be ugly und ditficult o dea

with or aceept, but it gets vou where yon need to go. This settlement nas
jravisions that sre &ifficelt sur the writer “e swallow: The Gallup pipelize.
50%5 of any new-found waier going to the Navajos, a bllion doltars in
vovernment gpending, for example, One roust, bowever, louk ot settlenients,
not with concern over wha! the other side gets, but rather, with an eyc as 10
how it is going to effent one’s individual interest,

The BID offered several commnients upion the origina) settlernent. Afoxt, aot
all, of those comments were incorporated 1 the new agreement, aithough not
necessarily in the maoner suggested by BID.

The fsct that the Navaios are aecepting 1953 or later priority on almest all
then laimed water is 2 kuge berefit Tor the BID. where almost al) rights
predate the 1985 pormits.
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The Nuvajos will diaw the vast mayarity of ianir watcr rom the Lake, instead
ufbejug direc: flow users, again 8 huge beaefit 70 (he BID.

The Navajoy concession 10 niol attack the Eche Ditel decree nights is a
concession if almost immeusirable signyficance.

Ihe provasion for uni iziug lake water to supplement river water tur

Hogbzck Fruitland means avciding priccite administrerion every other 1 car.

The Siste Engineer varrently plass to require ditches to administer pronties

themsclves, whick would be an ¢xpeasc astymated 1o be in cxcess of $40,000
tor the BID.

The condition that state water tights holders cannot claim that any water in the
river {2ven is lake water refeased in excess of the in-flow into the lake) is a
significant legal concession. In pracucality, however, with the BID's kigh
priority and early diversioo point below the dam, the wniter worders if in a
res. warld sirnaron the AIN would ever peed w invoke that argament,
paricularly with the Hogback and U'mitland ditches using lake water as
necessary 1o meet thay neads.

Mr Bob Quxford claims the settiemrut agresinent ewards all enwrm flows to
the BOR. The write Coes nat fimd this within the Seitlement

Mr. Gary ldorner has cleimed 16 published reports that the settlement will dry
up The pon-ndian users. In fact, i1 does th= apposite. While there is little, if
any, water l¢fi for eapansion of owr commembes, there was Hene pnar to thas
settiemnent. The Upper Calerado Corapact awarded the Lnited States al)
previously unappropriated water, and the GSE has long hald that there wer no
mora vawr avatlabic to appropriaie tn the San Juan Basin. Soibe setflement
chiznpes litde, if anything, in thet sewasd. Title :0 the water is being
transferred from the Tuted States to the Navajos,

Scrlement will remove u cicosd svir the curvent water righes held by non-
Indian vsers and may lead w0 an increuse it the value of thuse rights.

. The agreemcnt by 14¢ Naveyos io skdmit i0 (SE controls In numarous

siruations is very sipaifizant WU, Borner has incorrectly stated that the
Wavajos can unilalerally wransfer water out of state. The settleent reguires
Siate Fngineer approval fir such 4o actinn, as well a3 peoviding some contyols
for ocher off-reservarion wansfers

Wist axe the comsequences of successfully derailing the Sertlemeni?

1.

- o

Tne Nawejus recogmiton of the Echo Diich Decree rigits will b2 withdrawn
No court can force them to accept the decree. Jt i beligved thai not eniv
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could. tut that the Navajos will, vigorousiy atack those rvights if the
setticment is derailed  How many people can prove the original date of frst
wse af the rights they hold tadny? What ¢vidence i3 aviijebis?

s

The Nunajos awarded rights wenld be “diveet flow " rights, uet r:ghts drawn
Som stored lake waler. [n eaclier nagotanons, the cities and agrion ltural users
were extremely worgied about the etfect of the 321 ofe diversion nght of
Fruitiand Hogback. (o maagy years this 136 divasion right would force
evervore clse ty cease or cuntall diverting of water in Augus:, September. and
DOctober

3, aysumie be irrigators achisved remendous suecess in the courtraom wnd the
Navajos oniy wop encugh acreage 10 eyqual ap area ! mes the size of the
Erutiand’Hogback diversions. Since these would be direct o rights.
probably with an i S68 prictty dute, the Navae Nation would have theright
15 ¢ivert approxunately 960 ¢fs. This scenario would dry up the Basin
during the irrigation seuson except for the peaR spring Slood season. 30
wiTary 1 asSertons. 1t s not the serlerent thet would dry up the hasin, but
a ranor award to the Navige Nation that would dry up the basin. And thete is
no assurance that in sddition to the water awarded in the litigation that the
Terdzvs! govanment will not continue 19 fund and supply water 10 the NAF]
projects — a double whammy 1o the BID and otker non-Indian users.

+.

ATuar wwould happen if the Navajns are suscessfal in winning the enrre ared
covered £y the NAP! proien? The NAPl alsne demands aa 100 ofs
drversion, \[ won in court, thie would be a direct flow right, not 8 feder
cortract for Jake wete: and, i7 awarded ur | X6 priodity, would wipe ouat all
agacultral imgaers and w.arld dey ap the cites in the swmmer Canong
ratonally risk that cutcoine wien the settlenient avoids Dt resuir?

S The cest trdtigers the Navaos cddanrs wortd be pundreds of thiyzsids 17
2 mallios dollare. The voriter hus poker. W individuais invelved i amila
Yiigaton. athaugh roi on a scale of the Navaws's clams, and theu costs kave
approached or ren aver one millien doltars.

0. Ths controls vorcede:d 1o the Siate Lnginesr pyv the Navajo Netion, including
tha right 1o contral aur-af-sint: travsfers, would g6 anwuy. As a federal wazer
vehis hinider, the pogitior: of the Nava,n Nation 28 9 ‘sovereign’' BAE beed o
¢l that the state rf “ew Mexien has no wur.sdichiof nwer sater adjudicated
to tnem. The scupe ar pewer of the Staw Engineer o banit ot contired off-
yesen ation transfers ur indzan water rights weuld isigated with the posats by
thia: e OSE wuuld e able o exarcise litle or no control over Navuyy witer.

Araftack om the setlemant may uot desttoy the wnole process, but i1 is
ancapated the Nava‘os wiald ingis? ou geing Back 1o 1ae orignal draft of the
settiernent, whiclivs far tees favorabie io the non-ladian asers. Thie Nenveajag.
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reasgnably vo. epsicipated that bv granang the concesyions centuined in the
second draft following pubhic comment tiar much »f the political oppeiition
would he eliminared. Wibout that consideration, there is litle reasen for
them to sccept those chauges,

8. There is an arginent thas the Navaio Naiton raded their reserved righes for
the NAP; projest 1o hght of past litigations and (he expense of Litigating the
matier, the probabulay cf a 100 percent victory or £15 Point russ be
sckoowledged to be very smail. This 15 nGt ¢ sy it may pot he a valic

. argumment. BUt iz i un axtremeiy dangerous to gambie everthimg rn a sngle
argument i 3 lawsuit, 4s described ahove, the resilis of a loss an tha poird
onuld be deastating 10 the BID.

Conclusion,

It 15 in the best inter=-ts of the BID w ~uppor: the selemens. There we a few
poanss thit might be rwerhed. but as a whele e docament vorks to the Distict’s
advantage

Tie consequences ever of wining”, unless s tolal 1007 victory is ubtained. are
devastating W the wverize user on: Qe ditch. The consequences of “loting” wih the
Navajes being awandsd ¢ maiorite of thar clmms. vould destroy the econcmic viabiiily
af the Counmy,

1t he seitiement fully in complanee with arvent New Wexwea? Mavbe, mayht
not That s notthe issue, Statutes can be amended. Fighting over technical points 1s 1!
in the [pevest of the Dismic

T will close wiih i sy, Several vears ago 1 read an auticle about the laad ¢ the
mechanice vnion at Bastern Auzlines. Duning its It davs, Eastem: was seeting
CONCESSIOGS Tom its unions 1 11y [0 save the eamouans. Every union except the
mecaanics, s euresented by Jus gentlenan, agresd to cancessions. Becuuse the ruechawcs
wotild not agree to uoncessions, the dea) fel apari, Easten: went biankrunt, ad was
liquidared in bankrepiey. The uniur representative was proud of what he had done 1
chowed then'™, Lic said. Moie than 19,000 peoyle pat eut of work;, including nis teitow
mechanzes, and untold umber of sreail cownpames forced mto bankrupiey becawyz
Eastsml cuulid not pay thew. Isut he proved his point!

[ teust e Bloomfield Irrigation Dismic? is nou iixe the urdon yepresentative



