
 BEFORE THE NEW MEXICO STATE ENGINEER 
 
IN THE MATTER  OF  THE APPLICATION BY ) 
NEW MEXICO UTILITIES, INC., FOR PERMIT )     Hearing No. 06-021 
TO  INCREASE  THE  APPROPRIATION  OF )      
UNDERGROUND WATERS AND ADD SUPP- )     OSE File No. RG-4462-S-14   
LEMENTAL   WELLS   WITHIN   THE    RIO )   thru RG-4462-S-82   
GRANDE UNDERGROUND WATER BASIN )       
IN THE STATE OF NEW MEXICO  ) 

    
REPORT & RECOMMENDATION OF THE HEARING EXAMINER

 
This matter came on for hearing before Victor Kovach, the State Engineer's 

designated Hearing Examiner, on September 18 through September 21, 2007, and 

September 24 through September 26, 2007, in the District 1 Office of the State Engineer in 

Albuquerque, New Mexico.  The parties appeared as follows:  John B. Draper, Esq., and 

Jeffrey J. Wechsler, Esq., represented Applicant New Mexico Utilities, Inc.; John W. Utton, 

Esq., represented Protestant Albuquerque Bernalillo County Water Utility Authority; Maria 

O’Brien, Esq., represented Protestant City of Rio Rancho; and Uday V. Joshi, Esq., and 

Daniel Rubin, Esq., represented the Water Rights Division (WRD) of the Office of the State 

Engineer (OSE).  Following two requested extensions, the parties submitted Proposed 

Findings of Fact and Conclusions of Law on March 26, 2008.  Applicant has the burden of 

proof and the standard of proof is preponderance of the evidence.  Having considered the 

evidence and pleadings submitted, the Hearing Examiner recommends the following 

findings and order denying the application. 

FINDINGS OF FACT

1. The State Engineer has jurisdiction of the parties and subject matter. 

2. On December 13, 1996, New Mexico Utilities, Inc., (NMUI) filed Application No. RG-

4462-S-14 thru RG-4462-S-82 with the State Engineer for permit to increase the 

appropriation of groundwater of the Rio Grande Underground Water Basin under 

Permit RG-4462 et al., from 10,000 acre feet per year (afy) to 60,500 afy (an 

increase of 50,500 afy) and to add 69 supplemental wells to the presently permitted 

wells RG-4462 thru RG-4462-S-13. Applicant proposes that all of the presently 

permitted wells, together with the applied-for wells, will be supplemental to each 

other.   
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3. An Affidavit of Publication, filed on February 11, 1997, reflects that legal notice of 

the application was published in the The Albuquerque Journal on January 11, 18 

and 25, 1997.  

4. The City of Albuquerque, the City of Rio Rancho and the Village of Corrales filed 

timely protests objecting to the granting of the application.  The protest of the Village 

of Corrales was withdrawn and it was dismissed from the proceedings by order of 

September 17, 2007.   

5. Albuquerque Bernalillo County Water Utility Authority (ABCWUA) is a successor in 

interest to the protest of the City of Albuquerque.   

6. On October 10, 2006, NMUI filed a pumping schedule that includes tables assigning 

permitted and applied for wells to well groups, the probable sequence of pumping, 

the maximum pumping applied for by well group, and annual total pumping. 

7. On July 6, 2007, NMUI filed a revised pumping schedule that modified the probable 

pumping sequence and reduced the amount of applied for pumping.  

8. NMUI’s reduction of the applied-for pumping amount was noted and the captioned 

application was considered amended to reflect that NMUI proposes to increase its 

permitted appropriation of groundwater under Permit RG-4462 et al., from 10,000 

afy to 34,866 afy. 

9. The requested increase of 24,866 afy is predicated upon NMUI’s projected 40-year 

water demand for its service area.                                             

10. NMSA 1978, § 72-1-9(A) (2006) recognizes that planning for the reasonable 

development and use of water resources by municipalities, counties, and public 

utilities supplying water to municipalities or counties promotes the public welfare and 

conservation of water within the state.  NMSA 1978, § 72-1-9(B) provides that 

municipalities, counties, and public utilities supplying water to a municipality or 

county are allowed a water-use planning period, not to exceed forty years, for 

reasonably projected additional needs. 

11. NMUI is an investor-owned public utility that has been granted a Certificate of Public 

Convenience and Necessity (CCN) to operate a public utility to supply, store and 

distribute water within a designated service area.  NMUI’s service area includes a 

part of Bernalillo County, a part of the City of Albuquerque and a part of the City of 
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Rio Rancho.  NMUI delivers water to customers that include residents, schools, 

businesses, and some county and city owned facilities. 

12. In order to use a 40-year planning horizon under Section 72-1-9, NMUI must 

establish that it is “supplying water to municipalities or counties.” (Emphasis added). 

The delivery of water to individuals, businesses and offices “within” city and county 

limits does not, in and of itself, establish that Section 72-1-9 applies. 

13. NMUI submitted franchise agreements and related ordinances, authorizing NMUI to 

provide water service within the County of Bernalillo, the City of Rio Rancho and the 

City of Albuquerque, to support its claim that it is “supplying water to municipalities 

or counties” within the meaning of Section 72-1-9. 

14. The vast majority of NMUI’s projected demand is related to anticipated development 

within the western 2/3 of its service area, comprised of approximately 11,000 acres 

of mostly undeveloped land located within the current municipal boundaries of the 

City of Rio Rancho.  

15. John Kolessar III, Director of Public Infrastructure for the City of Rio Rancho, 

testified that the franchise agreements and related ordinances upon which NMUI 

relies do not authorize NMUI to provide service to the 11,000 acres described in 

Finding 14. 

16. Mr. Kolessar also testified that Rio Rancho has planning and development control 

over the western 2/3 of NMUI’s service area and that the City anticipates that water 

for development of those lands can and will be supplied by the City pursuant to its 

State Engineer permits. 

17. The ABCWUA holds State Engineer permits for appropriation of water that could 

also be used to meet projected water demand within the area.  

18. NMUI’s franchise agreements with the County of Bernalillo and the City of Rio 

Rancho expire in 2011. 

19. The County of Bernalillo and City of Rio Rancho do not anticipate extending their 

franchise agreements with NMUI.   

20. The initial term of the City of Albuquerque’s franchise agreement with NMUI expired 

in 2004.  The agreement has been extended on a month-to-month basis since that 

time.   
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21. ABCWUA and the City of Rio Rancho have filed a Petition for Condemnation of 

NMUI that is currently pending before the Second Judicial District Court in Cause 

No. CV-2007-00609.   

22. NMSA 1978, § 72-1-9 allows qualified public utilities that supply water to 

municipalities or counties a 40-year planning horizon to promote and facilitate the 

“reasonable development and use of water resources.”  NMUI’s qualification for a 

40-year planning horizon under Section 72-1-9, and the reasonableness of its 

planned development of water resources under the present application, are 

questionable given the opposition and stated intentions of the very municipalities 

and county NMUI purports to be supplying for purposes of claiming a 40-year 

planning horizon.    

23. NMUI submitted a 40-year plan (NMUI Exhibit 17) in response to a letter from Annie 

Sanchez, Water Resource Specialist in the District 1 OSE, which states in part “[a]s 

a public utility, and in the interest of public welfare and the conservation of water 

within the state, New Mexico Utilities, shall file a 40-Year Water Plan with the State 

Engineer for review prior to August 15, 2004.”  NMUI Exhibit 48.   

24. NMUI’s 40-year plan includes water demand projections purportedly derived from 

past annual increases in the number of NMUI accounts.  NMUI reports that the 

number of accounts it serves increased annually, from 2000 through 2005, as 

follows:  

Year    Increase in Accounts 

2000 1,096  

2001 1,130  

2002 1,287 

2003 1,481 

2004 1,480 

2005 1,391   

The methodology used by NMUI to project water demand from growth in number of 

accounts is unclear.  Based upon the testimony of Bobbie L. Gay, Vice-President 

and General Manager of NMUI, and NMUI’s Exhibits 17 and 37, it appears that 

NMUI used purported average annual increases in connections of 1,050 for low 
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growth, 1,200 for intermediate growth, and 1,500 for high growth, and then 

determined some associated annual increase in production, which is apparently then 

used to project water demand increases over multiple year periods for low, 

intermediate and high growth scenarios, stated in acre-feet, as follows: 

Year  Low Growth  Intermediate Growth High Growth 

2010  10,223  10,577  10,607 

2020  13,617  15,057  16,737 

2025  15,241  17,297  19,536 

2030  16,719  19,536  22,336 

2035  18,277  21,776  25,136 

2040  19,996  24,016  27,936 

2042  20,732  24,912  29,055  

25. Although NMUI describes its intermediate projection as the most probable, it utilizes 

the high-growth demand figure for the year 2042 (29,055 afy), increased by a factor 

of 20%, to arrive at the requested amount of 34,866 afy under its Revised Pumping 

Schedule (29,055 x 1.20 = 34,866).  

26. The validity of NMUI’s demand projections is uncertain because NMUI did not 

describe either its methodology or calculations in sufficient detail to determine how 

water demand was projected from increases in the number of accounts.  

27. NMUI’s demand projections are not based upon population projections from 

recognized demographic studies, such as those done by the University of New 

Mexico Bureau of Business and Economic Research (BBER).  

28. Projections of the amount of water required by NMUI to serve additional accounts 

within the area of growth described in Finding 14 is questionable in light of the 

testimony from the City of Rio Rancho and ABCWUA (Findings 15 through 20) and 

the petition for condemnation pending before the Second Judicial District Court 

(Finding 21).  

29. NMUI’s request to appropriate an additional 24,866 afy of groundwater of the Rio 

Grande Underground Water Basin also raises concerns as to effects on existing 

water rights.  
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30. The surface waters of the Rio Grande have been considered fully appropriated since 

the Rio Grande Compact was consummated. 

31. The Santa Fe Formation aquifer and the shallow aquifer in the Middle Rio Grande 

Basin are hydrologically connected to the Rio Grande surface water system. 

32. Groundwater diversions from aquifers hydrologically connected to the Rio Grande 

affect the fully appropriated surface flow and eventually deplete the surface flows by 

the amount of the diversion. 

33. On September 22, 2000, the State Engineer adopted the Middle Rio Grande 

Administrative Area Guidelines for Review of Water Rights Applications (the 

MRGAA Guidelines) “to ensure compliance with the Rio Grande Compact, to 

prevent impairment to existing rights, to limit the rate of decline of groundwater 

levels so that the life of the aquifer is extended and to minimize land subsidence.” 

34. The guidelines embody OSE’s existing practice for evaluating applications for 

permits for groundwater use in the Middle Rio Grande Administrative Area 

(MRGAA).  Applications for new appropriations of groundwater within the MRGAA 

that were pending as of the date of adoption of the MRGAA guidelines are to be 

evaluated using those guidelines.   

35. The MRGAA Guidelines recognize that “offsetting the effects of ground water 

diversions is critical to the conjunctive management of water resources within the 

Rio Grande stream system.”  Accordingly, the guidelines provide that permitted 

groundwater diversions shall be limited to the amount of “valid consumptive use 

surface water rights held and designated for offset purposes by the permittee plus 

any State Engineer approved flow returned directly to the Rio Grande.”  

36. The acquisition and transfer of consumptive use rights to offset the effects of ground 

water diversions can be a complicated and lengthy process due to the number of 

interests involved, the potential for protracted litigation and appeals, and the 

competition among entities seeking to acquire and transfer consumptive use surface 

water rights. 

37. As of the hearing date, NMUI held 1,261.62 afy of consumptive use water rights that 

may be used to offset pumping effects under its existing permit.   
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38. Estimates of the amount of additional consumptive use surface water rights that 

NMUI needs to obtain under its existing permit to offset the ultimate effect to the Rio 

Grande range from 5,278.38 afy to 8,738.38 afy depending, in part, on the amount 

of return flow credit (34.6% for 5,278.38 afy and 0.0% for 8,738.8 afy) that NMUI 

receives for water returned to the Rio Grande through the ABCWUA wastewater 

system.   

39. Litigation between ABCWUA and NMUI related to NMUI’s ability to continue to 

receive return flow credit for offset purposes is pending in District Court. 

40. As to the effects on the aquifer and other wells, the MRGAA Guidelines specify that 

applications for well permits, other than those under NMSA 1978, §72-12-1 (1998), 

are to be evaluated using the interim MRGAA model, with water level decline rate 

calculations based upon simulations that assume the full exercise of existing permits 

through the year 2040. 

41. The State Engineer designates areas in the MRGAA as Critical Management Areas 

(CMAs) if (a) calculated water level declines due to exercise of existing permits 

exceed an average rate of 2.50 feet per year through the year 2040 or (b) the 

current observed rate of water level declines exceeds an average of 2.50 feet per 

year. 

42. No new wells may be drilled within a CMA, except for those drilled pursuant to a 

State Engineer permit to replace, repair, deepen or supplement a well that was 

drilled prior to designation of the CMA and provided that the diversion is limited to 

the amount of water placed to beneficial use at the time of the application.    

43. Areas in the MRGAA not designated as CMAs are referred to as non-CMAs.  The 

model-predicted water level declines in non-CMAs due to exercise of existing 

permits and a proposed permit cannot exceed an average of 2.75 feet per year. 

44. The purpose of the drawdown limits is to provide administrative guidance and 

consistent methodology for the review of groundwater applications and to prevent   

impairment to existing water rights, ensure the conservation of water within, and 

protect the public welfare of, the State of New Mexico. 

45. MRGAA model simulations done in accordance with the MRGAA Guidelines 

reasonably estimate impacts that would result from the granting of applications for 
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well permits in the MRGAA and are appropriate for evaluating the present 

application.  

46. Applicant’s proposed wells are located within a non-CMA area of the MRGAA. 

47. NMUI, ABCWUA, the City of Rio Rancho, and the WRD each presented testimony 

and exhibits from technical experts who conducted model simulations utilizing the 

MRGAA groundwater flow model.  The estimates derived from the model 

simulations varied significantly depending upon the assumptions and resulting data 

inputs employed by the experts.  

48. NMUI’s expert in hydrogeology, Dr. John Shomaker, and John Shomaker and 

Associates (JSAI), conducted model simulations (NMUI simulations) wherein the full 

exercise of ABCWUA’s ground water permit RG-960 was not considered, 

drawdowns were depicted as occurring only in layer one of the model, and the 

majority of Rio Rancho’s pumping was simulated as occurring at wells further to the 

north and away from NMUI’s proposed wells.   

49. The NMUI simulations and conceptual methodology incorporate what Dr. Shomaker 

described as compensating effects related to implementation and exercise of 

ABCWUA’s Permit No. 4830 for its Drinking Water Project (DWP).   

50. The NMUI simulations predict that average annual drawdown as a result of baseline 

diversions plus NMUI’s proposed pumping would not exceed 2.75 feet per year by 

2040.   

51. ABCWUA’s expert in hydrogeology, Gregory Gates, conducted model simulations 

(ABCWUA simulations) wherein ABCWUA’s pumping under RG-960 is concentrated 

on the west side of the Rio Grande.  ABCWUA’s simulations predict that granting the 

proposed application would result in drawdowns that greatly exceed the limits of the 

MRGAA Guidelines and create new CMA’s.  

52. The NMUI and ABCWUA simulations probably represent best-case and worst-case 

scenarios, respectively, as to predicted drawdown resulting from NMUI’s proposed 

pumping.  

53. The City of Rio Rancho’s expert hydrogeologist, Thomas Neil Blandford, conducted 

model simulations (Rio Rancho simulations) wherein he assumed that the City of 

Rio Rancho would continue pumping from its southern wells groups, consistent with 
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its historical pumping distribution, projected demand, and well productivity, and that 

it would pump the full amount of its permitted right beginning in the year 2014. 

54. The Rio Rancho simulations reflect that NMUI’s proposed pumping would create 

large CMA’s and would result in drawdowns rates that exceed the MRGAA 

Guideline limits.  The Rio Rancho simulations reflect that water decline rate limits 

will be exceeded even if ABCWUA pumping is reduced upon implementation of its 

DWP.  

55. WRD’s expert in hydrology, Dr. Ghassan Musharrafieh, conducted simulations 

(WRD simulations) for both the original and revised pumping schedules provided by 

NMUI.  The WRD simulations reflect that granting the application would result in the 

creation of CMA’s and that the MRGAA decline rate limit of 2.75 feet per year would 

be exceeded in about 50 model cells. 

56. Dr. Musharrafieh described the WRD simulations as favorable for the Applicant, as 

compared to a worst-case scenario, because ABCWUA’s pumping was not 

simulated at its full permitted amount, and because Rio Rancho’s permitted pumping 

was simulated as concentrated in the northern part of its service area (i.e. at the 

points furthest from NMUI’s proposed pumping).  

57. Dr. Musharrafieh testified that if the WRD simulations placed Rio Rancho’s pumping 

further to the south, the area in which simulated drawdowns would exceed 2.75 feet 

per year would be expanded. 

58. Dr. Musharrafieh estimated that granting the Application would increase depletions 

on the Rio Grande stream system by approximately 6,500 afy by 2040 and increase 

depletions on the Jemez River system by 95 afy by 2040. 

59. Dr. Shomaker agreed that the MRGAA criteria would be violated absent 

consideration of what he describes as the compensating effects related to 

implementation and exercise of ABCWUA’s Permit No. 4830 for its DWP.   

60. Permit No. 4830 is currently pending on appeal before the New Mexico Court of 

Appeals. 

61. ABCWUA’s expert in water utility operation and management, John Stomp III, 

testified that ABCWUA does not intend to relinquish any of its permitted rights under 

RG-960. 
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62. The weight of the technical evidence presented shows that granting the present 

application will cause water level declines that exceed the limits in the MRGAA 

Guidelines. 

63. Near the conclusion of the administrative hearing, NMUI requested that the record 

be held open to allow it to conduct additional MRGAA model simulations, using Mr. 

Blandford’s pumping schedule for Rio Rancho’s wells and Dr. Musharrafieh’s 

baseline pumping for ABCWUA’s wells, and to submit the results of those 

simulations into evidence post-hearing.  NMUI offered that the results would reflect 

that simulated drawdowns from an increase of 11,065 afy in NMUI’s permitted 

diversion would be within the limits described under the MRGAA Guidelines.  The 

proposed simulated diversion amount of 11,065 afy is 39,435 afy less than NMUI’s 

original request to increase its diversion by 50,500 afy and 13,801 afy less than the 

24,866 afy of requested additional diversion upon which the evidence of record was 

developed, disclosed and presented.    

64. Prior to the seven-day administrative hearing on the present application, NMUI had 

opportunity to develop, prepare and disclose evidence in support of a request for a 

permit to increase its diversion by 11,065 afy, but did not do so. 

65. The denial of NMUI’s request to hold the record open was appropriate.   

66. Without deciding whether the franchise agreements and circumstances presented 

herein satisfy the requirements of NMSA 1978, § 72-1-9 for a public utility to qualify 

as a 40-year planning entity, NMUI failed to demonstrate that it will qualify as such 

an entity throughout the duration of the 40-year period requested. 

67. Without deciding whether the franchise agreements and circumstances presented 

herein satisfy the requirements of Section 72-1-9 for a public utility to qualify as a 

40-year planning entity, NMUI failed to demonstrate the need for a new 

appropriation to meet its projected forty-year water demand and therefore failed to 

demonstrate that the applied for amount of water would be placed to beneficial use 

within the period of time provided in Section 72-1-9.  

68. ABCWUA and the City of Rio Rancho plan to provide water for future development 

of the 11,000 acres within Rio Rancho’s municipal borders described in Finding 14, 

rather than extend, continue, or renew franchises authorizing NMUI to do so.    
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69. NMUI has the burden of proof to show that granting the captioned application would 

not impair existing water rights, and has failed to do so. 

70. The captioned application should be denied. 

 

ORDER 

 THEREFORE, Application No. RG-4462-S-14 thru RG-4462-S-82, filed by NMUI on  

December 13, 1996, is denied.   

 

Respectfully submitted           
        Victor Kovach 
        Hearing Examiner 
 

 
 
 
I ACCEPT AND ADOPT THE REPORT AND RECOMMENDATION OF THE HEARING  
EXAMINER THIS  9th  DAY OF  September   , 2008. 
 

      
JOHN R. D’ANTONIO, JR., P.E. 
NEW MEXICO STATE ENGINEER  
 
 
 
 
 
 
 
 

 11


