
BEFORE THE NEW MEXICO STATE ENGINEER 
 
IN THE MATTER OF THE APPLICATIONS ) HU No. 06-059 
BY L & R BEZNER LTD., FOR PERMIT TO )  OSE File Nos. CT-19-S (POD 2); 
APPROPRIATE UNDERGROUND WATERS  )  CT-19/CT-21 (POD 6); CT-19-S-3 
WITHIN THE CLAYTON UNDERGROUND )  (POD 11); CT-19-S (POD 12); CT-21- 
WATER BASIN IN THE STATE OF NEW ) S-2 (POD 2); CT-21-S-3 (POD 4); CT- 
MEXICO ) 21 (POD 8); and CT-21-S (POD 9) 
 
 

REPORT AND RECOMMENDATION 
OF THE HEARING EXAMINER 

 
This matter came on for hearing before Andrew B. Core, the State Engineer's 

designated Hearing Examiner, on October 30 & 31 and November 1, 2007, in Clayton, 
New Mexico.  The parties appeared as follows:  Timothy J. De Young, Esq., and 
Jennifer A. Evans, Esq., represented the Applicant L & R Bezner Ltd.; Marcus J. Rael, 
Jr., Esq., and Pete V. Domenici, Jr., Esq., represented Protestant Union County; Tanya 
L. Scott, Esq., and Nathaniel Q. Gentry, Esq., represented Protestants Town of Clayton, 
Gabe D. Anderson, Charles and Kay Arnett, Ben and Elaine Creighton, Michael S. 
Fitzgerald, Atchely Incorporated / R. Forrestine Atchely Farms, Keith and Robbie Coble, 
Paul Jesko, Bob Longwill, Barry Poling, Ron and Frankie Seaman, Roy H. and Kimberly 
Speer, Virgil (Jimmie Nell) Sowers, David Sowers, Matthew and Alauna Wiseman, B & 
C Partnership, and F & F Cattle Co.; and Daniel Rubin, Esq., represented the Water 
Rights Division of the Office of the State Engineer (WRD).  Having considered the 
evidence presented, the Hearing Examiner recommends the following findings and 
order granting the Applications in part, with conditions of approval. 
 

FINDINGS OF FACT 
1. The State Engineer has jurisdiction of the parties and subject matter. 
2. “Beneficial use shall be the basis, the measure and the limit of the right to the 

use of water” (N.M. Const. art. XVI, § 3). 
3. The State Engineer declared the Clayton Underground Water Basin by Order 

161 on September 23, 2005. 
4. On February 9, 2006, March 7, 2006, May 15, 2006 and July 11, 2006, L & R 

Bezner Ltd. filed eight (8) Applications numbered CT-19-S (POD 2); CT-19/CT-
21 (POD 6); CT-19-S-3 (POD 11); CT-19-S (POD 12); CT-21-S-2 (POD 2); CT-
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21-S-3 (POD 4); CT-21 (POD 8); and CT-21-S (POD 9) with the State Engineer 
for permits to appropriate and supplement the underground waters of the State of 
New Mexico.  The Legal Notice reflects that the proposal is considered a new 
appropriation of water from the Clayton Underground Water Basin. 

5. Affidavits received by WRD indicate that Legal Notice of each Application was 
published in the Union County Leader on August 9, 16 & 23, 2006. 

6. Each notice states that the requested diversion amount is 1000 acre-feet per 
year (AFY) to be applied to 500 acres of land owned by the Applicant for 
irrigation purposes. 

7. At the Scheduling Conference held on February 12, 2007, it was clarified that the 
actual request is for two well groups, CT-19 et al and CT-21 et al, each 
consisting of one primary well and three wells to be used as alternative points of 
diversion, with each group diverting 1000 AFY of water and irrigating a 500 acre 
crop circle.  Therefore, the total new appropriation requested is 2000 AFY of 
water appurtenant to 1000 acres of land. 

8. Timely protests were received from Union County (on behalf of the Union County 
Commissioners), the Town of Clayton and thirty-five (35) other individuals, 
couples and entities. 

9. Because the wells within each well group are mutually supplemental and 
because the two crop circles are portions of the same farm development project, 
applications CT-19-S (POD 2); CT-19/CT-21 (POD 6); CT-19-S-3 (POD 11); CT-
19-S (POD 12); CT-21-S-2 (POD 2); CT-21-S-3 (POD 4); CT-21 (POD 8); and 
CT-21-S (POD 9) were consolidated for hearing as noted in the Scheduling 
Order issued on February 14, 2007. 

10. The Scheduling Order issued on February 14, 2007 identified the following 
issues for hearing:  A) whether there is unappropriated water available to satisfy 
the application; B) nature and extent of the claimed water right; C) whether 
granting the application would result in impairment to existing water rights; D) 
whether granting the application would be detrimental to the public welfare of the 
state; and E) whether granting the application would be contrary to the 
conservation of water within the state. 

11. Although the numbering is not consistent on copies of permits presented as 
exhibits at hearing, it appears that exploration-drilling permits were issued by 
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WRD and at least eight (8) test holes were drilled as part of the farm 
development project noted in finding 9. 

12. Not all of the exploration permits noted in finding 11 have attached well records 
but for those presented, it appears that the exploration holes were drilled in 
March and April of 2006. 

13. The two five hundred acre crop circles proposed to be developed will be centered 
on Sections 27 (CT-19 et al) and 28 (CT-21 et al), T23N, R35E, NMPM, which 
are located approximately 18 miles south of Clayton, New Mexico and 
approximately 6 miles northwest of Sedan, New Mexico in Union County. 

14. The proposed project is located approximately 9 miles west of the Texas-New 
Mexico state line. 

15. Groundwater is the principal source of water for irrigation, municipal, domestic, 
commercial and mining purposes in Union County. 

16. The location of the existing exploratory wells (Bezner wells) proposed to be 
permitted is as follows: 

 
Well Locations 

(with reference to the New Mexico Prime Meridian) 
 

Well # Subdivision Section Township Range 
CT-19 NE ¼ SE ¼ SW ¼ SW ¼  27 23N 35E 
CT-19-S SE ¼ SE ¼ SE ¼ SW ¼  27 23N 35E 
CT-19-S-2 SW ¼ SW ¼ NW ¼ NW ¼  27 23N 35E 
CT-19-S-3 SW ¼ SW ¼ SW ¼ SW ¼  27 23N 35E 
CT-21 SW ¼ SW ¼ SE ¼ SE ¼  28 23N 35E 
CT-21-S SW ¼ SW ¼ SW ¼ SE ¼ 28 23N 35E 
CT-21-S-2 NE ¼ NE ¼ NE ¼ SW ¼  28 23N 35E 
CT-21-S-3 SW ¼ NW ¼ NE ¼ NE ¼ 28 23N 35E 

 
17. The Bezner wells range in total depth from 521 to 630 feet. 
18. The depth to water, reported from March to June of 2006, in the Bezner wells 

listed ranges from 261 to 319 feet. 
19. At the proposed project site, the geologic strata intercepted by drilling appear to 

be, from shallowest to deepest, the Tertiary Ogallala Formation, the Cretaceous 
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Graneros shale, Dakota and Purgatoire Formations, and the Jurassic Morrison 
Formation. 

20. The Ogallala Formation is not saturated at the proposed project site but is known 
to produce water further east, between the Village of Sedan and the Texas-New 
Mexico state line. 

21. The Graneros shale acts locally as an aquitard separating the Ogallala Formation 
from the underlying strata, but it is discontinuous in the region and would not 
prevent hydraulic communication between the Ogallala and the underlying 
formations. 

22. The importance of fracture flow in the Dakota, Purgatoire and Morrison 
Formations and the lack of a regionally continuous aquitard suggest that 
groundwater in the Ogallala and those underlying strata are in hydraulic 
communication. 

23. Groundwater pumping in the Dakota, Purgatoire and Morrison Formations will 
directly impact wells completed in the overlying Ogallala Formation. 

24. It is reasonable to conclude that the Ogallala – Morrison stratigraphic sequence 
acts as a single hydrostratigraphic unit in the region of the Application. 

25. The Bezner wells appear to be completed in the Dakota, Purgatoire and Morrison 
Formations. 

26. The drill cuttings from the Bezner wells do not allow the Dakota, Purgatoire and 
Morrison Formations to be distinguished from one another. 

27. A significant region of irrigated agriculture exists within T21N & T22N, R36E, 
NMPM, near the Village of Sedan, New Mexico. 

28. Mr. Dave M. Romero, expert witness in hydrology for the Applicant, testified that 
a MODFLOW groundwater model prepared by Balleau Groundwater Inc. 
(“BGW”) on behalf of the Applicant covers the area of interest of the present 
application in New Mexico and adjacent portions of Texas and Oklahoma. 

29. The BGW model assumes that all wells existing within the model boundaries are 
properly constructed to modern standards and have been deepened to fully 
penetrate the hydrostratigraphic unit referred to in finding 24. 

30. Baseline scenarios run with the BGW model indicate that many wells within the 
southern two thirds of T22N, R36E and the northern half of T21N, R36E will lose 
well yield by the year 2045 whether the present applications are approved or not. 
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31. Mr. Romero testified that many of the wells nearby to the proposed project site 
are completed in the Ogallala Formation or the top of the Dakota Formation and 
are not deep enough to sustain well yield in the next 40 years but could be 
deepened. 

32. Hydrologic experts appearing for the Town of Clayton and the WRD agreed that 
dewatering of the aquifer leading to the loss of well yield noted in finding 30 is 
likely. 

33. Hydrologic experts appearing for the Town of Clayton and the WRD agreed that 
construction of wells bottomed in the Ogallala or upper Dakota is prevalent in the 
area of the proposed project site as noted in finding 31 but pointed out that 
deepening of wells usually implies complete redrilling of any given well. 

34. Mr. Lanny Bezner testified that the cost of deepening a domestic or stock well in 
the Clayton Underground Water Basin is approximately $20 per foot. 

35. Mr. Lanny Bezner testified that the cost of deepening an irrigation well in the 
Clayton Underground Water Basin ranges from $50 to $70 per foot. 

36. Mr. Greg Gates, expert witness in hydrology for the Town of Clayton, testified 
that by using Theis equation analytical modeling, he determined that the granting 
of the present Application would not significantly impact the wells owned by the 
Town of Clayton over a 40 year period of analysis. 

37. Mr. Gates noted that regional groundwater declines would eventually impact the 
wells owned by the Town of Clayton. 

38. Mr. Alan Cuddy, expert witness in hydrology for the WRD, reported that historic 
annual measured water level change in wells of other ownership within a three-
mile radius of the proposed project site ranges from +0.02 to –5.5 feet per year 
(ft/yr) and averages -1.9 ft/yr for the period of record. 

39. If the static water column of a well is reduced by approximately 70% from its 
initial condition, any further loss of water column thickness will generally result in 
significantly higher pumping costs and will lead to the well becoming 
uneconomical to operate. 

40. Reasonable well operation practice dictates deepening a well, if feasible, if the 
thickness of the static water column is reduced by more than 70% from its initial 
condition. 
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41. It is reasonable to consider that the lowest practical water level in a well used for 
domestic or stock water purposes is a static water column thickness of 20 feet 
due to the inability of the pump to operate with less water in the well. 

42. It is reasonable to consider that the lowest practical water level in a well used for 
irrigation purposes is a static water column thickness of 40 feet due to the 
inability of the pump to operate with less water in the well. 

43. Mr. Cuddy testified that, by using Theis equation analytical modeling plus the 
historic annual measured water level decline, he determined that granting the 
present Application would effect five (5) wells within three (3) miles of the 
proposed project such that the existing water column would be diminished in 
excess of 70% within a 40 year period of analysis, assuming that none of those 
wells are deepened. 

44. Mr. Cuddy testified that granting the Applications would cause up to 37.1 feet of 
drawdown, exclusive of existing regional drawdown, over a 40-year period in 
existing wells within three (3) miles of the Bezner wells. 

45. Based upon declarations and other indicia of water rights on file with the Office of 
the State Engineer, and further based upon the evidence submitted by the 
Protestants in the case, there are 174 known wells that are either within three (3) 
miles of the Bezner wells or that are owned by one or more Protestants. 

46. The average water column in those 174 wells is approximately 130 feet. 
47. The 5 wells noted in finding 43 are identified as follows:  1) CT-00119, 2) CT-

00381, 3) a stock well located at T23N, R35E, Sec 15.111 with a total depth of 
410 feet listed as belonging to Seaman, 4) an irrigation well located at T23N, 
R35E, Sec 10 with a total depth of 509.7 feet listed as belonging to Anderson, 
and 5) CT-00945. 

48. Mr. Cuddy reported that Table 2 from Applicant’s Exhibit 5, which reports the 
effects of pumping as estimated using the BGW model, indicates six (6) wells in 
the area near the proposed project wherein the existing water column would be 
diminished in excess of 70% or the static water column thickness would be 
reduced to less than 20 feet within a 40 year period of analysis. 

49. The 6 wells noted in finding 48 are identified as follows:  1) CT-00364, 2) CT-
00855, 3) CT-00883, 4) an irrigation well located at T23N, R35E, Sec 15 with a 
total depth of 330 feet listed as belonging to Anderson, 5) an irrigation well 
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located at T23N, R35E, Sec 14 with a total depth of 380 feet listed as belonging 
to Anderson, and 6) an irrigation well located at T23N, R35E, Sec 14 with a total 
depth of 334 feet listed as belonging to Anderson. 

50. It is reasonable to conclude from findings 43 and 48 that pumping effects arising 
from the granting of the present Application will accelerate the reduction in water 
column for the wells noted in findings 47 and 49 (jointly “the impacted wells”). 

51. There is insufficient existing information for thirty-five (35) wells within three (3) 
miles of the Bezner wells to determine the effect of granting of the Applications 
on those wells. 

52. There are likely additional wells in the Clayton Underground Water Basin for 
which declarations have not been filed because the State Engineer only recently 
declared the basin. 

53. Appendix A to WRD Exhibit 2, “Guidelines for Assessment of Drawdown 
Estimates,” indicates that evaluation of pumping effects on the impacted wells 
should include consideration of the following:  a) the age of each impacted well 
relative to the anticipated well life and the degree to which the productive life of 
the well would be shortened as a result of granting the Applications; b) whether 
the depth of completion of each impacted well is reasonable in relation to the 
average well completions in the area; c) the feasibility of deepening the impacted 
well to regain supply; and d) the potential to mitigate pumping effects by 
conditions of approval. 

54. Most of the impacted wells range in age from 8 to 37 years.  One well (CT-
00119) is 87 years old and for two of the wells, the completion date is unknown 
at this time. 

55. The reported total depth of eight of the impacted wells ranges from 292 feet to 
335 feet, three range from 380 feet to 420 feet and one is approximately 510 
feet. 

56. The average total depth of the impacted wells is approximately 359 feet. 
57. The median total depth of the impacted wells is 334 feet. 
58. The completion depths are reasonable in relation to well completions in the area. 
59. The testimony of record reflects that recovery of supply is probably feasible 

through the drilling of replacement wells. 
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60. The estimated cost to recover supply by drilling replacement wells to depths 
equal to or greater than the Bezner wells would range from $10,420 to $44,100, 
assuming the estimates of drilling costs per foot testified to by Mr. Bezner, noted 
in findings 34 and 35. 

61. The pumping effects of the proposed project to the impacted wells are significant 
and the costs to recover supply are considerable.  The evidence of record is 
sufficient to support a determination that, absent mitigation, the ability of the 
owners of the impacted wells to exercise their water rights could be impaired as a 
result of granting the Applications. 

62. The pumping effects on the impacted wells could be mitigated through conditions 
of approval requiring remediation, cost sharing or other contractual arrangement 
with the owners of the impacted wells. 

63. The Applicant proposed what it described as an “acceptable permit condition” 
whereby it will reduce total project pumping to 18,400 AF over a ten-year period, 
not to exceed 2,000 AFY in any one year. 

64. The benefit to existing water right owners from putting the Bezner wells on a ten-
year accounting period would be minimal. 

65. While adoption of the proposed “acceptable permit condition” might benefit some 
existing water right owners, the proposed condition is silent as to the effects on 
wells where no construction or water level information is available. 

66. Testimony on behalf of the Protestants indicated that Union County and the 
Town of Clayton are actively promoting business endeavors that will broaden the 
economic diversity of the region, with the goal of moving away from historic 
dependence on irrigated agriculture. 

67. Development of the proposed irrigated agriculture project will have economic 
benefits and economic costs but no clear demonstration of which might dominate 
was made by the parties. 

68. The Applications seek an annual diversion of 2 acre-feet per acre (af/a) premised 
upon a consumptive irrigation requirement (CIR) of 1.373 af/a for a crop of wheat 
and corn. 

69. The proposed CIR and the proposed diversion amount per acre are in keeping 
with sound farming practice. 
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70. The proposed water conservation practices, including utilization of the 
GrowSmart system, are in keeping with conservation of water in the Clayton 
Underground Water Basin. 

71. Granting of the Application, subject to the conditions set forth below, would not 
impair existing water rights from the source, would not be contrary to 
conservation of water within the state and would not be detrimental to the public 
welfare of the state. 

ORDER 
 

THEREFORE, IT IS HEREBY ORDERED that Applications numbered CT-19-S 

(POD 2); CT-19/CT-21 (POD 6); CT-19-S-3 (POD 11); CT-19-S (POD 12); CT-21-S-2 

(POD 2); CT-21-S-3 (POD 4); CT-21 (POD 8) and CT-21-S (POD 9) for permit to 

appropriate 2,000 acre-feet per year are approved, subject to conditions, as follows: 

 

Permittee: L & R Bezner Ltd. 

Permit No.: CT-19 et al 

Priority:   July 11, 2006 

Purpose of Use: Irrigation 

Source of Water: Groundwater from the Clayton Underground Water Basin 

Amount of Water: 1000 acre-feet per year, diversion 

  686.5 acre-feet per year, consumptive irrigation requirement 

Place of Use: 500 acres within Section 27, T23N, R35E, NMPM 

Well Nos. & 
Points of Diversion: 
 
Well # Subdivision Section Township Range 
CT-19 NE ¼ SE ¼ SW ¼ SW ¼  27 23N 35E 
CT-19-S SE ¼ SE ¼ SE ¼ SW ¼  27 23N 35E 
CT-19-S-2 SW ¼ SW ¼ NW ¼ NW ¼  27 23N 35E 
CT-19-S-3 SW ¼ SW ¼ SW ¼ SW ¼  27 23N 35E 
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Permittee: L & R Bezner Ltd. 

Permit No.: CT-21 et al 

Priority:   July 11, 2006 

Purpose of Use: Irrigation 

Source of Water: Groundwater from the Clayton Underground Water Basin 

Amount of Water: 1000 acre-feet per year, diversion 

  686.5 acre-feet per year, consumptive irrigation requirement 

Place of Use: 500 acres within Section 28, T23N, R35E, NMPM 
 
Well # Subdivision Section Township Range 
CT-21 SW ¼ SW ¼ SE ¼ SE ¼  28 23N 35E 
CT-21-S SW ¼ SW ¼ SW ¼ SE ¼ 28 23N 35E 
CT-21-S-2 NE ¼ NE ¼ NE ¼ SW ¼  28 23N 35E 
CT-21-S-3 SW ¼ NW ¼ NE ¼ NE ¼ 28 23N 35E 

 
 
Conditions of Approval 
1. Permits CT-19 et al and CT-21 et al shall not be exercised to the detriment of 

valid existing water rights or in a manner that is contrary to the conservation of 
water within the state or detrimental to the public welfare of the State of New 
Mexico. 

2. The total annual combined diversion of groundwater from wells CT-19 et al and 
CT-21 et al under this permit shall not exceed 2000 AFY. 

3. The irrigated acreage appurtenant to each well group shall not exceed 500 acres 
in Section 27, T23N, R35E, NMPM and 500 acres in Section 28, T23N, R35E, 
NMPM. 

4. No water shall be diverted from wells CT-19 et al and CT-21 et al until such time 
as the Permittee shall have furnished to the State Engineer such information 
and/or documents as the Engineer may find necessary to establish that wells 
identified in findings 47 and 49, will not go dry due to Applicant’s pumping 
authorized under this Permit, or that the owners or users of said wells have 
waived or released any claim of liability against the Permittee for injury resulting 
to such wells from operations under this Permit, or that the Permittee has 
acquired the rights of such persons in such wells, or that Permittee has assumed 
financial responsibility for deepening or replacement of such wells as necessary 
to sustain production existing at the time of issuance of this Permit from said 
wells for a period of forty years. 
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5. No water shall be diverted from wells CT-19 et al and CT-21 et al until such time 
as each well is equipped with a totalizing meter of a type and at a location 
approved by and installed in a manner acceptable to the State Engineer.  The 
Permittee shall provide in writing, the make, model, serial number, date of 
installation, initial reading, units, and dates of recalibration of each meter and any 
replacement meter used to measure the diversion of water under this Permit.  At 
a minimum, all meters shall be calibrated in accordance with industry standards 
annually and the results shall be submitted to the Office of the State Engineer. 

6. Records of the amount of water diverted from Well Nos. CT-19 et al and CT-21 et 
al shall be submitted to the State Engineer on or before the 10th day of January, 
April, July and October for the preceding three (3) month period. 

7. The Pemittee shall utilize the highest and best technology practically available to 
ensure conservation of water to the maximum extent possible. 

8. The Permittee shall file Proof of Application of Water to Beneficial Use under this 
Permit on or before April 29, 2012. 

9. The State Engineer shall retain jurisdiction over this permit for the purpose of 
ensuring that exercise of the Permit does not violate the forgoing conditions. 

 
 
 
 
Respectfully submitted, 
 
 
 
________________________ 
Andrew B. Core 
Hearing Examiner 
 
 
 
 
I ACCEPT AND ADOPT THE REPORT AND RECOMMENDATION OF THE HEARING 
EXAMINER THIS _______ DAY OF ____________ , 2008 
 
 
 
 
 
________________________ 
JOHN R. D’ANTONIO, JR., P.E. 
NEW MEXICO STATE ENGINEER 
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